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PUBLISHER’S NOTE 

During the war and while Mr. Cozier was serving with the armed 
forces, Mr. Holtzoff prepared the 1944 Supplement. Subsequently he 
was appointed to a United States District Judgeship, He then decided 
that his continuance as associate editor of Federal Procedural Forms 
was incompatible with his position as judge.' 

In the meantime Colonel Cozier had returned to his position as Spe- 
cial Assistant to the Attorney-General and assumed responsibility for 
the preparation of this Supplement. He enlisted Mr. Herbert E. Hoff- 
man, who is also a Special Assistant to the Attorney-General, as his 
aide. In addition to their positions as Special Assistants to the At- 
torney-General Mr. Cozier is a member of the District of Columbia 
Bar and Mr. Hoffman is a member of the New York State Bar. 

Messrs. Cozier and Hoffman have added forms which cover a wide 
range of subjects, in addition to those prepared by Judge Holtzoff in 
the 1944 Supplement. The new forms include actions under the Federal 
Tort Claims Act, reemployment under the Selective Service Training 
Act, motions, orders, answers, affirmative defenses and replies. One 
of the very important additons covers appeals from a state Supreme 
Court to the Supreme Court of the United States and its antithesis — 
certiorari to a state Supreme Court. The other feature of great im- 
portance is the bringing of the Rules of Civil Procedure down to date. 
This includes the Amendments adopted in 1946 and those made on 
December 29, 1948. These latter amendments will not take effect until 
after adjournment of this session of Congress. However, it would seem 
that this provision as to effective date is relatively immaterial, since 
practically everyone of the changes made did nothing more than make 
the verbiage of the form correspond with that of the new Judicial Code 
approved June 25, 1948 and which became effective September 1, 1948. 

The new Criminal Procedure rules and foiuns for the United States 
District Courts with December 27, 1948 amendments, are included. 
What was said concerning the Rules of Civil Procedure also applies to 
the Rules of Criminal Procedure. The 1948 amendments in effect do 
nothing more than make the language of the forms correspond to that 
of the new Criminal Code which was also approved on June 25, 1948 
and which became effective on September 1, 1948. The criminal law 
forms, with the exception of four, are all new. 

Many inquires have been received concerning when a new Supple- 
ment would be issued. On account Of our knowledge that changes were 
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in the making the Supplement was delayed until the uncertainty had 
been removed and a Supplement could be furnished our subscribers 
which would not be obsolete by the time it was issued and which would 
give promise of usability over a period of years. 


The name of the District Court of the United States has been changed to 
“United States District Court,” (title 28, §132 of the new judicial code) 
and that of the United States Circuit Court of Appeals to “United States 
Court of Appeals” (title 28, §43 of the new judicial code). Consequently 
in using forms in the parent volume these changes should be kept in mind. 




FEDERAL 

PROCEDURAL 

FORMS 


PART ONE— CIVIL ACTIONS 


CHAPTER 2~SUMMONS 

Form Form 

34. Motion to limit service on numer- 35. Order limiting service* on numerous 
ous defendants. defendants. 

34. Motion to Limit Service on Numerous Defendants. 

(Caption.) 

The defemlant CD moves for an order that service of the pleadings of the 
defendants and replies tliereto need not be made as between the defendants, 
that any eross-eiaini, eoiinterelaim, or matter eonstitnting an avoidance or 
aflfirinative defense shall !)e deemed to be denied or avoided by all other 
parties to this action, and that the filing of any snch pleading and service 
thereof upon the plaintiff shall constitute due notice of it to the parties. 

This motion is made on the ground that there is an niiusiially large number 

of defendants in this action, to wit , , and , ainl that it. would 

he unnecessarily burdensome to require service of defendants’ pleadings and 
replies thereto, as between defendants. 

Date — . 

Attorney for defendants. 


Address. 

t.lrc>ss«''Eefereiice« . 

See Rule 5 (c) of the Rules of Civil 
Procedure, p. 903 of parent volume, 

35. Order Limiting Service on Numerous Defendants. 

{Caption.) 

Tins t*ause came on to be heard on a motion of defendant CD, for an order 
that se!'vl<*e of the p!ea<lings of the defendants and replicas thereto need not 
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be made as between tlie defendants ; , and it appearing' that .there is an 
nniisiialiy large number of defendants in this actioHj to wit — , ? and 

■— j it is hereby 

Ordered^ that service ; of ■' the., pleadings of the defendants and replies 
thereto need not be made as between the defendants ; and it is further 

Ordered, that any cross-claim, counterclaim., or matter constituting an 
avoidance or affirmative defense contained therein shall be deemed to be 
■denied or avoided by all other parties ; and it is further 

Ordered, that the filing of any snch pleading, and service thereof .upon the 
plaintiff shall constitute dne notice of ' it to . all' parties to this action ; and 
.it is farther 

Ordered, that copies of this order shall be served upon the parties as 
follows: [Here insert]. 

Date * . 


United States district Judge. 

Cross-Reference. 

See Rule 4 (c) of the Rules of Civil 
Procedure, p, 902 of parent volume. 


CHAPTER 4— COMPLAINTS 

SmcriON 'S—CXiAms FOE Relief 

Form Form 

84A. Complaint in action on Judgment. 105C. 

8r5A, Complaint for negligence. 

85B. Complaint by husband and wife 105D. 

for personal injuries to wife. 118. 

92 A. Complaint in action for issuance 

of patent. 119. 

94A. Complaint for interpleader and 

denying liability. 119 A. 

95A. Complaint for declaratory judg- 
ment on insurance policy. il9B. 

96 A. Complaint under Federal Tort ; 

Claims 'Act. 

96B. Complaint under Federal Tort 

Claims Act. 119C. 

103A. Complaint for triple damages 
under antitrust laws. 

105A. Complaint in true class suit — 

Trust estate* 119D. 

105B. Complaint in spurious class ac- 
tion — Yalidity of reissued 
patent. 

S4A. Complaint in Action on Ji^gment. 

(Caption.) 

1, Allegations of jurisdiction. 

2. On , 19 — , at , tlie plaintiff recovered a judgment against 

the defendant in Court, for the sum of — — dollars (|— — ) , in an action 

entitled “AB, plaintiff, against CD, defendant.” No part of said amount 
has been paid. 


Complaint in spurious class 'ac- 
tion- — Fraudulent sale of , stock. 

Complaint for libel. 

Complaint' under Fair ■ Labor 
Standards Act. 

Complaint under Emergency' 
Price Control Act. 

Complaint for relief in, the nature 
of mandamus. 

Complaint by employee to review 
order under Longshoremen's 
and Harbor Workers’ Compen- 
sation Act. 

Complaint by employer to- review 
order under Longshoremen’s 
and Harbor Workers’ Compen- 
sation Act. 

Complaint for reemployment un- 
der the Selective Training and 

Service Act. 
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COMPLAINTS— CLAIMS FOR RELIEF 


Form 85B 


Wherefore^ plain.ti!f (ieniaii.dB Judgment against the defendant for the sum 
of — ■ dollars ,(|— — ), with intei^est from — — - 19— j and. costs,, , , 

Attorney, for plaintiff. 

: , . . , ^ .Address.,,, 

Source' of . Form. 

Bow'er v. Casaii.ave (B. C.-N. Y.), 44 

Fed. Supp. 501. ' ' • ‘ ' 

85A. ^Cofflpl.aiii.t for Negligence* 

(Caption.) 

1. Allegation of Jurisdiction. 

2. On. — — j 19 — , on a public highway called ^ in' 

defe.ii.d..ant negligently drove a' motor vehicle against plaintiff who. was then 
cro>s>siiig said highway. Tlie plaintiff at that time was exercising due care 
and was free from contributory negligence. ■ 

3. As a result plaintiff was thrown down and had his leg broken and was' 

otherwise injured, was prevented from tx*ansacting his business,. , suffered 
great pain of body and mind, and incurred expenses for medical attention 
and hospitalization in the sum of — — dollars (| -). 

Wherefore, plaintiff demands judgment against defendant in the sum of 
-- — dollars (I — —) and costs. 

Attorney ior plaintiff *:. 
y .Address, 

law. 'Palmer v. Hoffman,' 318 'XJ. 

87 L. ed. — , 6S Sup.. Ct.' 477.;, '.'The.' 
going form . . is . suitable. . in ■ ' .a ,' .jurisdiction 
where plaintiff has , the burden.' on , ' that ^ 
issue. ■ 


Note. 

The burden of pleading and proof on 
the issue of contributory negligence is 
a matter of substantive law rather than 
procedure and hence is governed by state 


85B. Complaint by Husband and Wife for Personal Injuries to Wife. 

United States District Court 

District of — 

Division 


AB and CD, 

V. 

XY 


Plaintiffs, 

Defendant. 


The plaintiffs, by , their attorney, allege 

1, Allegation of jurisdiction. 

2. At all times hereinafter mentioned the plaintiff AB was and now is 
the husband of the plaintiff CD. 



Form 92 A. 


FEDEEAL' PROCEDURAL -FORMS 


4 


C)ir ~ - tlL- , OB a piililic liigliwaj- oa.lled *— Sti^eet, in 

Massaoliiiso't t-R, tiio clefondaBt negligeB'tly, drove a, motor Yehi«':'l.e 'a.gaiiist 
plaintiff CD who wa.s then crossing sa-id liighwaj. 

. 4 .:' jkH a result, plai.:ntiff GD wa.s thrown down and ini-d iier leg broken 
anclAvas otherwise injured, and suffered great pain o-f body and mind to 

her- damage in the sum of — ™ dollars (f ) ; and plaintiff AB incurred 

expe-uses for medical attention and hospitalization of the plaintift' Cl> a-iid 
was deprived of her services for a long period of time to his dama.ge in the 
sum of, — dollars (|- — 

„ Wherefore, plaintiff AB demands judgment against the defendant for the 

sum of,— — - dollars (|- ) and costs; -and plaintiff Cl) demands Judgm-eiit 

.against the defendant for the sum of — - dollars (| ) a.iid costs. 


Attorney for plaintiffs. 

Address. 

Note. husband and wife, in accordance with 

The foregoing form is a modification Lansburgh & Bros., Inc. v, Clark, 75 
of Form 85 on page 59 of parent volume App. D. C. 1«7 Fed, (2d) dSl, 
(Official Form 9) to lit a joint action by 

92A* Compkiiit in Action for Issuance of Patent. 

United States District (Joiir^ 
for the District of Columbia 

AB, Inc., . 

Plamtiffi, 

V. 


Commissioner of Patents.J 

1* This action arises under Bevised Statutes, section 4915 (U. S. C., 
Title 35, § 63). No appeal has been taken herein to the United States Court 
of Customs and Patent Appeals. 

2. The plaintiff, AB, Inc., is a corporation organized and existing under 

the law^s of the state of , having its principal ofiice and place of 

business at — — . 

3. On , 19 — , one XY filed an application for patent in the 

United States Patent Office, entitled which was given serial No. — 

Said application ^vas assigned to the plaintiff and said assignment was 
duly recorded in the United States Patent Office, 

4. Claims Nos. , and , of said application were finally 

rejected by the primary examiner and on appeal talcen from his decision, 
the Board of Appeals affirmed said decision,' The defendant has refused 
and still refuses to grant. a patent-' on- ;■ said application as to claims 
'Nos. and •* 
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COMPLAINTS—CLAIMS FOR RELIEF 


.Form , 94A 


, 5. The claims in issue are as. follows: [Here. insert text of dainis].. 
Wherefore, the pla,intiff demands Judgment directing the., Commissioner, 
of Patents to issue a patent to the plaintiff inclucliiig said, claims. 


Attorney for plaintiff. 


Address. 


94A. Co'inplaint for Interpleader and Denying Liability. 

(Caption.) 

1. Al,legatio,iis of Jiiiisdietioii. 

2. AB Corporation, the plaintiff, at all times hereinafter mentioned, was 
and now is engaged in tlie business of writing surety bonds. 

3. During tlie years — — and ~~ — CD Corporation, was a coi'poration 

organized and existing under the laws of the state of — ^ — , and engaged in 
the business of sale, transfer, and exchange of securities i,n that state. 
Under the laws of that state, said CD Corporation was required to file a 
bond in the sum of — — dollars (| ), wdth the Commissioner of Corpo- 

ration Registration of that state, running to the people of the state of 

— , conditioiied upon faithful compliance by the CD Corporation and its 
salesmen with the laws of the state of — . On — 19“, such a. 

f>ond was executed ami delivered by CD Corporation as principal and the 
plaintiff as surety. 

4. Thereafter nnmeious actions were instituted by the defendants herein 
against CD Corporation and against this plaintiff to recover damages fox* 
alleged breach of the bond. The aggregate amount claimed in said actions 
far exceeds the amount of tlie bond. 

5. This plaintiff alleges that it is not liable to any of the defendants. 
If the plaintiff is lialffe, its total liability is limited to the sum of — — 
dollars (f™- — ). By reason of the conflicting claims of the defendant, the 
plaintiff is in great doubt which defendant or defendants, if any, are 
entitled to be paid and, if so, in what proportions or amounts. 

Wherefore, I lie plaintiff demands judgment: 

1. Thai each of the defendants be enjoined and restrained from insti- 
tiiting.'Ur .prosecuting any action on. the bond herein,abov.e... referred, to.. 

2, That the plaiiiriff is not indebted to any defendant. 

That, the plaintiff's aggregate liability, if any, Is the sum of •— 
<!olla.rs 

4. Thai, if the plaintiff is riuble.to the defendants or any of them, the 
dtdendanis be required to Interplead and settle among themselves their 
rights to the a.forevsaid amount, and that the plaintiff be discharged from 



■Form 95 A. 


FEDERAL PROCEDURAL FORMS 


6 


all liability in, the premises eX'Cept to the 'persons whom the court should 
adjnclge entitled to. the amount of said bond', 

5, That the' plaintiff recover its 'costs. ' ■ ' 


Attorney for plaintiff. 


Address, 

Soii,irce of Form, 

Standard Surety & Casualty Cq, v. ' 

Baker (C. C. A. 8), 105 Fed. (2d) .578, 

95A. Complaint for Declaratory Jnigment on Insiiraiice Policy. 

' United States District Court ' 

District'of'— ^ 

— — -Division 

AB Insiimiice Company j, ,, 

Plaintiffj 

ii), 

'Defendant, ■■■■'.■ 

1. Allegations of Jurisdiction. 

2 , On — — — , 19— j the plaintiff issued to th,e' de'feiiclant 'a.ii insiira.nce 
policy on the life of the defendant for the sum of - — - dollars (| — ^ in 
consideration of payment of premiums by the defendant, as provided in the 
policy. The said policy contained among other things the following provi- 
sions: [Hei*e quote disability benefits and waiver of preiaiuins provision], 

S. On — — j 19~5 and at various times thereafter the defendant 

made false representations to the plaintiff that lie was totally and per- 
manently disabled, knowing said representations to be false and intending 
that plaintiff should rely on them. On 'the basis of such representations 

the defendant submitted to the plaintiff on — , 19~, and at various 

times thereafter, claims for benefits alleged to be due under the policy and 
for waiver of premiums. 

4. The plaintiff relied on said representations to its damage, being 
ignorant of their falsity and reasonably believing them to be true, and in 
reliance thereon, paid to the defendant disability benefits under the policy 
aggregating the sum of — dollars (f — — ),^and waived preiniuius due 

under the policy aggregating the sum of dollars (|— ). In fact and 

in truth the defendant was not totally or permanently disahled at any of 
the times aforesaid. 

Wherefore, plaintiff prays for a 'declaratory judgment determining that 
defendant was not totally or pemanently . disabled at the times' above 
stated, ' whether plaintiff is entitled to' .set; off 'the amount due it from 
defendant by reason of aforesaid fraud as ugainst any rights of defendant 
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in tile polic3% and .Judgment against the defendant for tlie sum of 
dollars (|— ™), with interest and costs, ■' ■ 


Attorney ' for plaintiff. 


Address. 


'Source of Form, 

Mutual Life Ins. Co. v, Krejd (C. C. 

A. 7);m .Fed, (2d) 594. 

NOTES TO DECISIONS 


Remedies. 

Ill an action for declaratory judgment 
for cancelation of fire insurance for 
breach of policies, defendant's right, if 
any, to recover under' th.e policies is a 
compulsory couiiterciaim, and ' unless, 
pleaded in ' the. answer, is, waived. Home 
Ins. Go. V.. Trotter (C. G. A. 8), 130 Fed. 
(2d) 800. 

The existence of other remedies does 
not preclude judgment for declaratory 
relief. Abood v. Beldoch-Popper, Inc. 
(D. C.-N. Y.), 45 Fed. Supp. 679; Fire- 
merfs Fund Ins, Co. v. Crandall Horse 
Co. (D. C.-N. Y.), 47 Fed. Supp. 78. 

In an action for a declaratory judg- 
ment voiding, fire insurance policy, a 
motion to enjoin defendant from suing 


plaintiff and others , in state courts upon 
the same insurance, policy 'will not be 
granted. Firemen^s Fund Ins. Co. v. 
Crandall Horse Co. (D. C.-N. Y.), 47 Fed. 
Supp. 78. 

Right to Jury. 

In an action by insurer for a declara- 
tory judgment against insured and the 
injured person, insurer’s motion to strike 
demand for jury trial was granted as to 
the equitable issues, as was his motion 
for severance of legal and equitable 
issues. Questions triable by jury in an 
action for money damages are also tri- 
able by jury in a declaratory judgment 
action. United States Fid. & Guar. Go. 
V. Janich (D. C.-Ca!.), 3 Fed. R. Bee. 16. 


96A. Complaint Under Federal Tort Claims Act. 

United States District Court 
— — District of 


John Doe, 


Plaintiff, 

V. 


United States of America, 

Defendant. 


Civil No.- 
Complaint. 


1. The action is brought under the Federal Tort Claims Act, approved 

August 2, 1946, Title IV, Public Law 601, 79th Congress, (U.S.C., Title , 

Section ), as hereinafter more fully appears. 

2. Plaintiff is a resident of ^ , which is in the ^District 

of- . 

3. On — 19 — -, plaintiff was driving his automobile on a 

public highway near the intersection of — and — 

streets in the City of when it 

was struck by a truck owned by the United States and then and there negli- 
gently operated by A. B., a ehauffeui* employed by (name of Federal 
Agency), who was then acting within the scope of his employment. [Plain- 
tiff was exercising due care and was free from contributory negligence.] 



Form, 96 B 


FEDERAL PROCEDURAL FORMS 


8 


4,, '.iAs .t'lia resiilt .of said collision plaintiff^s-' .automobile was turned over 
and da.maged and plaintiff was severely injnred. 

Wberefore, .plaintiff demands judgment a.gaiiist the defeiKbiiit in. t,h.e 
siiiB .of — — doll ar s ( $ — ) . 

.Attorney, for plai:iitiff. 

.Address. 

Note. ' 

; .For ' necessity '. of . pleading* freedom ■ ; 

from contributory negligence see note 
to Form 85 A. .. 

96B* ■ Complaint Under Federal Tort- Claims Act, . 

United States District Court 
— District of — — -- 

A. B., ) 

Plaintiff*, | 

V. y Civil No. 

United Slates of America, Com})laint. 

Defendant. 

1. The action is brought under the Federal Tort Claims Act, ax)provcd 

August 2, 1946, Title lY, Public Law 601, TOtli Congress, (U.S.C., Title — 
Section — ), as hereinafter more fully appears. 

2. Plaintiff is a resident of , which is in the 

District 0 . 

■ ,. 3 .; ...Qii — IS—,: at about - the -lioiir ,o£ — ^ — ~ 

o'clock P.M., plaintiff was a pedestrian crossing the intersection, on tlie 

regular pedestrian crosswalk, on the south side of the intersection of 

— streets, in the City of , 

and that at said time and place one John Doe, an em- 
ployee of the Post Office Depaxffment of the United States of America, was 
titen and there driving axi automobile of the Post Office Department, in the 
regular course of his employment and acting as the agent and sei'vaut of 

the said l^ost Office Department, in a northerly direction on 

street at its intersection with — street, and that at said 

time and place the said John Doe did then and there 3 icgligeutly operate 
said automobile so as to cause the same to collide with the person of the 
plaintiff*, thereby throwing the plaintiff to the pavement and greatly injuring 
her. ' 

4l ■ By reason of the negligence of the said John Doe, plaintiff: was in- 
jured as follows: Fracture of the right leg; fracture of the pelvis ; numerous 
bruises and contusions in and about her body; all of whicli have injured 
her 'in. health, strength and activity and ea\ised her to undergo great mental 
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(X)m:plaints-™-claims for relief 


Form 1.09 A. 


and pli}''siea,i |■)ai;n and suffering ail do lier damage in the sui:r:Lo.f ^ 

— — - — ^ — - dollars ($*» ). As a result of tlie injury.^ plaintiff lias in- 

curred expenses for hospital, medical, and nursing treatment in the total. 

sum. of — ^ — ^ — dollars ($' and siiff er(»d ciamiige to her. 

clothes in the sum of — dollars '($- — — ).. 

Wherefore,' plaintiff prays Judgment against the defendant in the sum of 

^ — — -dollars ($ — ^ — ), and for such other and. further 

relief as to the court seems Just. 


.Attorney for plaintiff. 


Address. 

103,A.. Com:plaint for Triple Damages under Antitrust Laws* 

(Caption.) 

1. This action arises under the Act of July 2, 1890 and the Act of 
Ocdxiber 15, .1914 ('U. S. C., Title 15, §§ 1, 15)'. 

•2. The defendant, AB Co., is a corporation organized and existing under 

tlie laws of the state of . The defendant, CD Co. is a <.*oi*poraition 

organized and existing under the laws of the state of . 

3. Tlie plaintil! is engaged in the business of growing strawheiTies and 
selling them in interstate commerce. The defendants are owners and 
operators of chains of food stores, comprising inoi'e than — - stores in 
more than — states.' ■ 

4. During tlie years ~ and ^ purchased more than 

— per cent ( — % ) of the strawberries produced by the plaintiff and other 
growers of strawberries. 

5. During the aforesaid years, defendants entered into a conspiracy in 
restraint of trade and commei’ce among the several states to monopolize 
a part of trade and commerce among the several states, to wit, the retail 
distribution of strawbejudes and other food products throughout the 
United States, and to stllle competition therein. 

6. in the prosecution of this conspiracy the defendants agreed with 
each other to coiiti'ol the price of strawberries by driving competing pur- 
chasers out of the market. 

7. To that end the defendants through their retail stores throughout 
the Uiiited Btates sold strawberries pi‘odueed by plaintiff and other 
growers as ^doss leaders” at prices at retail less than cost, with the 
intention and result of enabling them to dictate the price paid !)y them 
for strawberries produced by the plaintiff* and other growers and also the 
price to the ultimate consumer and to force out of business other retail 
dealers in competition with defendants’ stores. As a result of this con- 
certed action of the defendants, .other purchasers of strawberries, who 
were unable to resell them at retail. at prices^ that would meet the unfair 
and lawful prices below cost at which the defendants sold strawberries in 
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their retail, sioreh^ in cc).i:ii|}etition ■■ with such other purchasers^ were driven 
out of tlie :st,rrnv])eri‘j market. Thereby competition in interstate commerce 
ill strawberries was destroyed and. a monopoly was created in^ the straw- 
berry market in favor of the defendants. This concerted action on the 
part of the defendants resulted in the depreciation of prices in the market 

111 straw lierries in , the; limitation of competition in strawberries in 

interstate commerce, and the establishment of a monopolistic control over 
interstate coiiiinerce in strawberries in the hands of the defendants. 

, ,8. The said illegal coiiibiiiatioii and conspiracy and their operation 
depreciated, the average price of strawberries shipped during the years 
— — and — — • ill interstate commerce by plaintiff and other growers from 

— _ dollars fS •) per ci'ate to dollars (| ) per crate, causing 

a loss to Hie plaintiff on crates shipped by him in interstate commerce 

ill th,e mm of — — dollars (f - — ), ■ 

Wlierefore, the plaintiff demands judgment against the defendant for 

trip.le damages in Hie sum of ~~ — dollars (»f ), with interest, costs, 

and attor:lley^s fees. 


Attorney for plaintiff. 


Address. 

Souree of 'Form. ' 

Louisiana F'armers^ Protective Union, 

.Inc. '.V. Great Atlantic Pacific, Tea Co. 

(C. C. A. 8), 131 Fed. (2d) *419. 


NOTES TO DECISIONS 

Allegations of Fraud. A. 8), 131 Fed. (2d) 419, revg. 40 Fed. 

Averments that one defendant fraud- Supp. 897. ^ 
ulently made iip infiated invoices with In an action for damages under the 
the knowledge that they would be used Antitrust Act, the complaint should state 
by the other defendants who were en- general terms the nature of the agree- 
gaged in the purchase of machinery from was done that injured 

the first defendant for the plaintiff, and plaintiffs. A complaint alleging a corn- 
setting out the time and place of the bination in restraint of trade winch is 
transaction, are sufficient to state a merely a copy of the indictment in a 
claim for relief. Callinan v. Federal criminal case is Insufficient. Emich Motor 
Cash Register Co. (T). C.-Mo.), 162 Bull. Corp. v. General Motors Corp. (D. C.- 
8, 3 Fed. R. Dec. ik ■ ■ III.), 2 Fed. R. Dec. 652. 

Antitrust Laws. Corporations. 

In an antitrust case to recover three- A cooperative corporation suing for 
fold dainaa-es in which plaintiff, the as- damages on behalf of its members is not 
signee of over eight thousand claims, entitled to recover upon its own cause 
failed to .specify damages, a motion to action after a ruling that it could not 
dismiss for insufrleicney should be denied, maintain the action for its members, if 
and plaintiff rcquired'to state damages complaint fails to state any facts 

with respect to each assignor by amend- «Pon which relief could be granted to 
ment. A short and plain statement .of the corporation. Farmers Coop. Oil Co. 
the cause of action alleging ultimate 

facts ' constituting the violation of law ■ A. 8), 133 Fed. (2d) 101. 

'is ; sufficient, and ' it is not necessary to ■ „ A 

set out detailed acts nor the circum- Form of Compiaint- 
stances that caused damage. Louisiana ' A ' motion to dismiss for insufficiency 
Farmers*' Protective Union, Inc.,,, v. - .should not be granted if the complaint 

• Great Atlantic &’ Pacific Tea Co, (0* G* "'states a cause of action even though it 
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com:plaints-~~claims -for relief 


Form 105 


appears improbable that the plaintiff - Where pleading’ alleged that i^lassware 
can establish the alleg-atioiis ■ of ' the mamafactux*er as a direct and proximate 
complaint. Louisiana Farmers^ Protec- consequence of conspiracy to monopolize 
tive^ Union, Inc. v. Great Atlantic & and restrain trade and commerce in the 
Pacific Tea Co. (G..C. A. 8),. 131 Fed. glassware industry had been directly in- 
(2d) 419, rev^g. 40^ Fed. Supp, 897. Jured in Ms property and business, hav- 

Where suits are instituted 'under anti- ing been required to pay exorbilant and 
. trust . act, especially where they involve opprevssive royalties and having been pre- 
large' sums of. money and will' in . all vented and restrained from iiiidertaMiig 
probability consume the time of the court or continuing the 'manufacture and sale 
and counsel for a long period, courts of various lines of glassware that would 
generally recognize the desirability, if have resulted in substantial profit,^ it 
.not the necessity, of requiring the plea.der sufficiently showed damage resulting 
to establish in the complaint a statement proximately from a breach of the 
of., sufficient facts regarding the causal trust laws for the purpose of stating a 
connection between, the wrong and the cause of action for the recovery of treble 
damages, so as to enable defendant to be damages. Hartford-Empire Co. v. Gleii- 
appriseci.of the legal theory which will , shaw Glass Co. (I). C.-Pa.), 47 Fed. Supp. 
be urged at the trial of the case and thus 711. 

be able, to frame responsive pleadings General allegations that a conspiracy 
thereto. Twin Ports Oil Co. v. Pure Oil in restraint of "trade directly injured the 
Co. ,(D. C.-Mimi.), 46 Fed. Supp. 149. business and property of the complaining 

A complaint, in an action for, treble party are sufficient, Hartford-Empire Co. 
damages which alleged that defendant v. Glenshaw Glass Co. (D. C.-Pa.), 47 - 
was the maker of a particular type of Fed. Supp. 711. 

brick, which because of its superior qual- Complaint need not negative excep- 
ities, design, and color was in great de- tions made by the statute. Weinberg v. 
mand in the building industry and was Sinclair Refining Co. (I). C.-N. Y.), 48 
required in the major portion of the Fed, Supp. 203. 

building contracts in the named area, Where complaint alleged diversity of 
that defendant controlls the sale and dis- citizenship, price discrimination in sales 
tribution of such brick and sells to one of gasoline in interstate commerce, il- 
of the other defendants in said area but legal rebates, discounts, terms, allow- 
refuses to sell it to plaintiffi with the ances, and other preferences which re- 
purpose of lessening competition and ere- suited in substantial damage, to plaintiffs, 
ating a monopoly therein did not set it sufficiently stated a cause of action 
forth a violation of the Eobinson-Patman within the jurisdiction of a federal court, 
amendment. Sorrentino v. Gien-Gery Weinbex'g v. Sinclair Refining Co, (D. C.- 
Shale Brick Corp. (B. C.-Pa,), 46 Fed. N. Y,), 48 Fed. Supp. 203. 

Supp. 709. 

105, Complamt in Stockholders* Eepreseutative Suit in. Behalf of Cor- 
poration, 

Note of Advisory Committee to Rule holder to maintain such actions, although 
23 (b): not a shareholder at the time of the 

'^Subdivision (b), relating to secondary " transactions complamed ^of. The Ad- 
actions by shareholders, provides among yisory Committee, believing the ques- 
other- things, that in such an action the should be settled in the courts, pro- 

complainant ‘shall aver (1) that the m Rule 23 but thinks 

plaintiff was a shareholder at the time i'ather that the situation should be ex- 
of the transaction of which he complains planned m an appropriate note, 

or that his share thereafter devolved on “The rule has a long history. In 
' w ' ' him by' operation of law. * Hawes v. Oakland, 1882, 104 IJ. S. 450, 

“As a result of the decision in Erie R. the Court held that a shareholder could 

Co. V, Tompkins, S04 U. S. 64, 58 S. Ct. not maintain such an action unless he 

817 (decided April 25, 1988, after this owned shares at the time of the trans- 

#; j rule was promulgated by the Supreme actions complained of, or unless they de- 

Court, though before it took effect) a volved on him by operation of law. At 

question has arisen as to whether the that time the decision in Swift v. Tyson, 

provision above quoted deals with a mat- 1842, 16 Peters 1, was the law, and the 

ter of substantive right or Is ■ a matter federal courts considered themselves free 

of procedure. If it is a. matter of sub- to ■ establish their owm principles of 
stantive law or right, then under Erie' equity jurisprudence, so the Court was 
E, Go. V Tompk'Ins clause. (I) niay not not in 1882 and has not been, until Erie 
be validly applied in cases pending- in E. Co. y* Tompkins in 1938, concerned 
states whose local law permits a share- ,■ 
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with, the question whether Hawes v. 
Oakland dealt with substantive .right or 
p,rGcedure. 

. ‘^Following .the decision in Hawes v. 
Oakland, and. at the same term, .the 
Court, to implement its decision, adopted 
Equity, .Rule .94, which contained the' 
same, provision above quoted from .Rule 
23 P. ,' B. C. P. The provision in Equity ■ 
Rule 94 was later, embodied in Equity 
Rule 27, of which the present Rule 23 is 
substantially a copy. 

.' , 'Tn City of Quincy v. Steel,' 1887, 120 
U. S. 241, 245, 7 S. Ct. 520, the Court 
referring to Hawes v. Oakland said: Tn 
order to give effect to the principles 
there laid down, this Court at that term 
adopted Rule 94 of the rules of practice 
for courts of equity of the United 
States/ 

“Some other cases dealing with Equity 
Rules 94 or 27 prior to the decision in 
Erie R. Co. v. Tompkins are Dimpfel v, 
Ohio & Miss. R. R., 1884, 110 U. S. 209, 

3 S. Gt, 573; Illinois Central R. Co. v. 
Adams, 1901, 180 U. S. 28, 34, 21 
S, Ct. 251; Venner v. Great Northern 
Ry., 1908, 209 U. S. 24, 30, 28 S. Ct. 
328; Jacobson v. General Motors Corp., 
S. D. N. Y. 1938, 22 Fed. Supp. 255, 257. 
These cases generally treat Hawes v. 
Oakland as establishing a “principle’’ of 
equity, or as dealing not with jurisdic- 
tion but with the ‘right’ to maintain an 
action, or have said that the defense 
under the equity rule is analogous to the 
defense that the plaintiff has no ‘title’ 
and results in a dismissal ‘for -want of 
equity.’ 

“Those state decisions which held that 
a shareholder acquiring stock after the 
event may maintain a derivative action 
are founded on the view that it is a 
right belonging to the shareholder at 
the time of the transaction and which 
passes as a right to the subsequent pur- 
chaser. See Pollitz v. Gould, 1911, 202 
N. Y. 11, 94 N. E. 1088. 

“The first case arising after the de- 
cision in Erie R. Co. v. Tompkins, in 
which this problem was involved, was 
Summers v, Hearst, S, D. N. Y. 1938, 
23 Fed. Supp. 986. It concerned Equity 
Rule 27, as Federal Rule 23 was not 
then in effect. In a well considered 
opinion Judge Leibell reviewed the de- 
cisions and said: ‘The federal cases that 
discuss this section of Rule 27 support 
the view that it states a principle of 
■"-substantive 'quoted - 'F-oilifea '■ -v. 

Gould, 1911, 202 N. Y. 11, 94 'H. E. 1088, 
as saying that the United States Su- 
preme Ckiutt ‘seems to have been more 
concerned with estabUsh&ig this rule m 
, one of than of ’^ibstantive linr^ ' 

but that ‘i*i«ther it be regarded as , 


tabiishing a principle of law or a rule 
of practice, this authority hasybeen sub- 
sequently followed in the United States 

courts.’ 

“He then concluded that, although 
the federal decisions treat the equity 
rule as ‘stating a ' principle of; substan- 
tive law,’ if ‘Equity^ Buie 27 is to be 
modified or revoked in view of Erie R. 
Co. V. Tompkins, it is not/ the province 
of this Court to suggest it, much less 
impliedly to follow that course by dis- 
regarding the mandatory provisions of 
the Rule.’ 

Some other federal decisions since 
1938 touch the question. 

“In Picard v. Sperry Corporation, S. 
D. N. Y. 1941, 36 Fed. Supp. 1006, 1009- 
10, affirmed without opinion, C. C. A. 2d, 
1941, 120 F. 2d 328, a shareholder, not 
such at the time of the transactions 
complained of, sought to intervene. The 
court held an intervenor was as much 
subject to Rule 23 as an original plain- 
tiff; and that the requirement of Rule 
23 (b) was ‘a matter of practice,’ not 
substance, and applied in New York 
where the state law was otherwise, de- 
spite Erie R. Co. v. Tompkins. In York 
V. Guaranty Trust Go. of New York, C. 
C. A. 2d, 1944, 143 P. 2d 503, rev’d on 
other grounds, 1945, 65 S. Ct. 1464, the 
court said: ‘Restrictions on the bring- 
ing of stockholders’ actions, such as 
those imposed by F. R. C. P. 23(b) or 
other state statutes are procedural,’ cit- 
ing the Picard and other cases. 

“In Gallup Y. Caldwell, C. C. A. 3d, 
1941, 120 F. 2d 90, 95, arising in New 
Jersey, the point was liaised but not de- 
cided, the court saying that it was not 
satisfied that the then New Jei'sey rule 
differed from Rule 23(b), and that ‘un- 
der the circumstances the proper course 
was to follow Rule 23(b).’ 

“In Mullins v. DeSoto Securities Co., 
W: D. La. 1942, 45 Fed. Supp. 871, 878, 
the point was not decided, because the 
court found the Louisiana rule to be the 
same as that stated in Rule 23(h). 

“In Toebelman v. Missouri-Kansas 
Pipe Line Co., D. Del. 1941, 41 Fed. 
Supp. 334, 340, the court dealt only with 
another part of Rule 23(b), relating to 
prior demands on the stockholders and 
did not discuss Erie. R. Co. v. Tompkins 
or its effect on the rule. 

“In Perrott V. United States Banking 
Corp., D. Del. 1944, 53 Fed. Supp. 953, 
it appeared that the Delaware law does 
"not require the plaintiff to have owned 
shares at the time of the transaction 
complained of* The court sustained Buie 
- 23(b)', after discussion of the authorities, 
saying: 
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'‘It seems to me the rule does .uot--go 
beyond procedure. ‘'*= Simply because 
a particular , plaintiff can not qualify as 
a proper party to maintain such an ac- 
tion does, .not destroy or even whittle . 
at the cause of action. .The cause of ac- 
tion exists until a qualified plaintiff can 
get it started in a federal court’ 

‘Tn Bankers Nat. Corp. v. Barr, S. D. 
N. Y. 1945, 9 Fed. Rules Serv. 23b. 11, 
Case 1, the court held Rule 23(b) to be 
one of procedure, but that whether the 
plaintiff was a stockholder was a sub- 
stantive question to be settled by state 
law. 

“The New York rule, as stated in Pol- 
litz V. Gould, supra, has been altered by 
an act of the New York Legislature, 
Chapter 667, Law.s of 1944, effective 
April 9, 1944, General Corporation Law, 
§61, which provides that ‘in any action 
brought by a shareholder in the right 
of a * * corporation, it must appear 
that the plaintiff was a stockholder at 
the time of the transaction of which he 
complains, or that his stock thereafter 
devolved upon him by operation of 
law.’ At the same time a further and 
separate provision was enacted, requir- 
ing under certain circumstances the giv- 
ing of security for reasonable expenses 
and attorney’s fees, to which security 
the corporation in whose right the ac- 
tion is brought and the defendants there- 
in may have recourse. (Chapter 668, 
Laws of i944, effective April 9, 1944, 
General Corporation Law, § 61-b.) These 
provisions are aimed at so-called ‘strike’ 
stockholders’ suits and their attendant 
abuses. Shielcrawt v. Moffett, Ct. App. 
1945, 294 N. Y. 180, 61 N. E. (2d) 435, 
rev’g 51 N. Y. S. (2d) 188, aff’g 49 N, 
Y. S, (2d) 64; Noel Associates, Inc. v. 
Merrill, Sup. Ct. 1944, 184 Misc. 646, 
63 N. Y. S. (2d) 143. 

“Insofar as § 61 is concerned, it has 
been held that the section is procedural 
in nature. Klum v. Clinton Trust Co., 
Sup. Ct. 1944, 18S Misc. 340, 48 N. T. S. 
(2d) 267; Noel Associates, Inc. v. Mer- 
rill, supra. In the latter case the court 
pointed out that ‘The 1944 amendment to 
Section 61 rejected the rule laid down 
in the Poilitz case and substituted, in 
place thereof, in its precise language, 
the rule which has long prevailed in the 
Federal Courts and which is now Rule 
23(b). * * There is, nevertheless, a 
difference of opinion regarding the 
application of the statute to pending ac- 
tions. See Klum v. Clinton Trust, Co., 
supra (applicable); Noel Associates, Inc.' 
v. Merrill, supra (inapplicable). ■ 

“With respect to § 61-b, which may .-be 
regarded as a separate problem, Noel 


Associates,,.. Inc, . 'V. Merrill, supra,, it:, has 
been held that even though the statute 
is procedural in nature — a matter not 
definitely decide .d— the Legislature 
evinced no Intent that„' th.e provision 
should, apply . to . actions' pending when 
it became effective. Shielcrawt v. Mof- 
fett, supra. As to actions Instituted \af ter 
the effective date of the legislation, the 
constitutionality of § 61-b is in dispute. 
See Wolf V. Atkinson, Sup. Ct. 1944. 182 
Misc. ^675, 49 N. Y. S. (2d) 703 (con- 
stitutional); Citron v. Mangel Stores 
■Corp., Sup. Ct. 1944, 50 N, Y. S. (24) 
416 (unconstitutioiml) ; Zlinkoff, The 
..American Investor and the Constitu- 
tionality of Section 61-B of the New 
York General Corporation Law, 1945, 
54 Yale L. J. 362, 

' ■ “New Jcmsey also enacted a statute, 
similar to Chapters 667 and 668 of the 
New York law. See P. L, 1945, Ch. 131, 
R. S. Cum. Supp. 14:3-15. The New Jer- 
sey provision similar to Chapter 668, 

§ 61-b, differs, however, in that it 
specifically applies retroactively. It has 
been held that this provision is pro- 
cedural and hence will not govern a 
pending action brought against a New 
Jersey corporation in the New York 
courts. Shielcrawt v. Moffett, Sup. Ct. 
N. Y. 1945, 184 Misc. .1074, 56 N. Y. S. 
(2d) 134. 

“See also generally, 2 Moore’s Fed- 
eral Practice, 1938, 2250-2253, and Cum. 
Supplement § 23.05. 

“The decisions here discussed show 
that the question is a debatable one, and 
that there is respectable authority for 
either view, with a recent trend towards 
the view that Rule 23(b) (1) is pro- 
cedural. There is reason to say that the 
question is one which should not be 
decided by the Supreme Court ex parte, 
but left to await a judicial decision in 
a litigated case, and that in the light 
of the material in this note, the only 
inference to be drawn from a failure 
to amend Rule 23(b) would be that the 
question is postponed to await a 
litigated case. 

“The Advisory Committee is un- 
animously of the opinion that this course 
should be followed. 

“If, however, the final conclusion is 
that the rule deals with a matter of 
substantive right, then the rule should 
be amended by adding a provision that. 
Rule 23(b) (1) does not apply in juris- 
dictioes where state law permits a, 
shareholder to maintain a secondary ac- 
■ tion, although he was not a shai*ehoIder 
■at the time of the transactions, of 
which .he coraplalns/’ 
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105A. ConipMiit in Trii« Class Suit-— Triist Estate* ' , 

(Caption.) 

1. Plaintiff , is a cdtlzen of the ’State, of^ — and .the' clef eiidaiit: ^ 
corporation iiico.rporated iiiider the .laws of the 'state of ^ 

ill controvers}' e.xceecis, '. excliisive of interest and .costsf : the .sum ■ of 
dollars (f-— 

2. The plaintiif is a. '.beneficiary • of the trust hereina.fter„ referred do, -aiid. 
brings this suit as a' class, action In behalf of ■ himself , and all' other bene- 
ficiaries of said, trust '.similarly situated. The class. consists of. approximately 

members, who are so, numerous 'that it is impracticable to, bring them 

before the court. ^The . chara..cter . of the 'right sought to. be enforced „iii, 
behalf of the class is joint or common. 

3. The defendant is a trustee of a fund of which the xilaintiff and other 
members of the trust are beneficiaries [here set forth the origin and nature 
of trust, document creating it, and the interest of the plaintiff and other 
members of the class]. 

4. The defendant has been guilty of malfeasance, has wrongMly con- 
verted trust funds to its own use and fradiiientiy paid excessive commis- 
sions to various individuals, as follows: [Here set forth details]. 

5. The trust fund originally consisted of property worth axiproximately 

the sum of dollars ($ ) and the amounts wrongfully diverted by 

the defendant as aforesaid aggregate the sum of dollars (| ). 

Wherefore, the plaintiff demands Judgment against the defendant as 
follows: . 

1. Enjoining and restraining the defendant from further dissipation 
and diversion of the assets of said trust fund. 

2. Dlrectiiig an accounting to determine the amount due from the 
defendant to said trust fund and the restoration of such amount to the 
trust fund. 

3. Appointing a receiver to take possession of, hold and administer 
said tmist fund. 

Attorney for plalntifl 
Address. 

S'Oarce of Pont!. Cross-Reference. 

Boesenfoerg v. Chicago Title & Ti'ust Motion to dismiss class suit, see 
,Co. (C. C. A. 7), 128 Fed. (2d) 245, 141 Form 232, 

565. 

' ’ - NOTES TO DECISIONS , 

Class Actions in General. ■ ' . " ■ , genera! joinder. To use terms sometimes 

‘•The- first clause of Rule 23 of the’Eules applied, one us the true class suit; two 
Procedure [23 (a) (1)],’ is the, hybrid class suit; and three is 

dase' bf'W-' Joint, common, or derivative so-called spurious class suit. ■ The 
right; The second clause [23 (a)' (2)1, first ''two ■’ are really the proper eases of 
'deals with the adjudication of claims ^ 'Class suits, "Where -the 'suing by the repre- 
property. The third clause [23 (a) (3)], 'tentative really should be binding and 
is sometimes referred to as the spurious 'res ad judicata on those who are repre- 
dass suit,, and is only a limited form, of .sonted. In (3) it is not binding and is 
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merely a, short cut to eases where joinder 
IS permissiv'e. Farmers Coop. Co. v. 
Socoiiy-Vaciio!ii Oil Co, (C. C. A. 8), 13S 
FecL^ (2d) 101. 

Where the causes .of action are several 
and common relief is not, sought, a class 
action can not be maiiitamed. Farmers' 
Coop. „Co. V,. Socoiiy-Vacnnm Oil Co. 
(C. CCA. 8),. m Fed. (2d) 101. 

Damages. 

Class action may be maintained to 
recover triple damages under, the anti- 
trust la.ws. Weeks v. Bareco Co. {C.' C. 
A. 7), 125 Fed. (2d) 84. 

Diisiiiissal or Compromise. 

Rule, 23(c), which prohibits dismissal 
of class aetimis %vitho'ut notice to mem- 
bers" of the class was, intended to. pre- 
vent , a .piaintifi: from securing benehts 
o:n dismissal without first giving notice 
to all other members o.f the class. 
Partridge v. ' St. Louis Joint Stock Land 
Bank (C. C. A. 8), 1,30 Fed. .(2d) 281. 

A class action may be^ dismissed on 
order of the court for want of prosecu- 
tion without notice to members of the 
class if the court finds that there has 
been unreasonable delay on the part of 
the piaintifi in preparing for. trial. 
Partridge v. St. Louis Joint Stock Land 
Bank (C. C, A. 8), 130 Fed. (2d) 281. 

After judicial machinery is set in 
motion by instituting a stockholder's 
derivative action, the control of the liti- 
gation is with the court and not with 
the plaintiff, and the action can not be 
dismissed or compromised without the 
approval of the court. Denicke v. Anglo 
California Nat. Bank (D. C.-Cal.), 45 
Feci Siipp. 524. 

In. a .stockholder's derivative .action ■ 
against former officers of a ' bank, ' the 
officers of the defenclant bank may adopt 
a resolution accepting* an offer of com- 
promise, subject,' however, to the ap- 
proval of the court. Denicke v. Anglo 
California Nat. Bank (D. C.-CaL), 45 
Fed. Supp. 524. 

Application for leave to intervene in 
a class action filed after the action has 
been dismissed and while a motion for 
rehearing is pending is not timely, es- 
pecially if the motion for a rehearing 
is to be denied. Mullins v, De Soto 
Seciir. Co., Inc. (D. C.-La.), 45 Fed. 
Supp. 871. 

In an action for rescission by a pur- 
chaser of securities on behalf of all per- 
sons similarly situated, defendants* mo- 
tion to dismiss as to any other persons 
except plaintiff should be denied ^as. it 
would have tlie effect of excluding' bond- 
holders who later had filed motion- to 
intervene. Hunter v. Southern Indem. 
Underwriters, Inc. (D. C.-Ky.), 47 Fed. 
Supp. 242. . ' . ■ 


.Notice of proposed dismissal need not 
be given to each shareholder where it 
appears, that dismissal of such class ac- 
tion is .based on merits of case rather 
than by agreement. Smith v. Industrial 
Secur. Corp. (D. C.-Conn.), 49 Fed. 
Supp. 959. ' „ ^ , 

The .rule that a plaintiff may continue, 
compromise, abandon, or discontinue a 
class action unless and until a person 
similarly situated is made a party to the 
action or until an inteiiociitory judgment 
or decree is entered was not modified 
by .the Rules of Civil Procedure except 
in so far aS' Rule 23 (c) requires the ap- 
proval of the court before dismissal may 
be had. Albrecht v. Bauman, 76 App. 
D. C. 189, 130 Fed. (2d) 452. 

Jiirisdictiion., 

Jn ,a true class suit, involving a joint 
or, co'mmoB right, ' the jurisdictional 
amount is the total amount claimed in 
behalf , of the class. Grand Rapids Furii. 
Co. V. Grand Rapids Furn. Co. (C. C. A. 
7), 127 Fed, ' (2d) 245; Boesenberg v. 
Chicago Title & Trust Go. (G. C. A.' 7), 
128 Fed. (2d) 245. 

When general jurisdiction is conferred 
by a federal statute, those who have a 
common interest in the questions of law 
or fact involved may partici|3ate in the 
action without indepeBdent grounds of 
jurisdiction. An intervenor, whose only 
interest is a common question of law 
or fact, must show independent grounds 
of jurisdiction. Hunter v. Southern 
Indem. Underwriters, Inc. (D. C.-Ky*), 
47 Fed. Supp. 242. 

Secondary Action by Stockholders* 

In a secondary action by shareholders 
a party attempting to intervene must 
show an independent demand upon the 
management of the organization in which 
he is a shareholder to enforce the rights 
in question to the same extent as if the 
intervention w'as an independent suit. 
Mullins V. De Soto Secur. Co., Inc. (D. 

45 Fed, Supp. 87L 

In order to permit a shareholder to 
conduct litigation on behalf of a cor- 
poration, he must show to the satisfac- 
tion of the court that he has exhausted 
all means within his reach to obtain re- 
dress or action through the corporation- 
Maxwxdl V. Enterprise Wall Paper Mfg- 
Co. (D, (1-Fa.), 47 Fed. Supp. 999. 

Rule 23 (b), does not abridge, enlarge, 
or modify the substantive rights of any 
litigant nor may it be construed to 
abridge, modify or otherwise limit the 
rights of the corporation or stockholder 
beneficiaries In a derivative action. Over- 
field V. Pennroad Corp. (D. C.-Pa.), 48 
Fed. Supp. lO'OS. 

A complaint in a secondary action by a 
shareholder must state that the action is 
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not collusive in order to confer jurisdic- 
tion,, that efforts have been made to 
secure, the action desired from, the man- 
agement of the company and the share- 
holders, and the 'reasons for failure to 
obtain the action or the reasons for not 
making such effort. Ownership of stock 
at. the time of the, transaction com- 
plained of must be shown. A complaint 
setting forth a hazy mass of conclusions 
without statements of facts showing that' 
the pleader is entitled to relief does not 
meet the requirements of the Rules of 
Civil Procedure. Toomey v. Wickwire 
Spencer Steel Co. (D. C.-N. Y.), 163 
,BulL.:35. V 

Who 'May Sue. 

A cooperative corporation may not 
bring a class action for damages on be- 
ha,lf of its members if the damages sus- 
tained * by plaintiff are different from 
those suffered by its members, since 
common relief is not sought. Farmers 
Coop. Oil Go. V, Socony-Vacuum Oil Co., 
Inc. (G. U. A. 8), 133 Fed. (2d) 101, 

The dismissal of a secondary action 
brought by a shareholder who acquired 
stock after the alleged wrongs were 
committed will not prejudice other share- 
holders who acquired their stock at an 
earlier date and who are therefore of 


another class. Mullins v. De Soto Secur. 
Co., Inc. (D. C.-La.), 45 Fed. Supp. 871, 

Employees , described as elevator op- 
erators and janitors can not bring a 
class action to recover overtime compen- 
sation under the Fair Labor Standards 
Act (9 F. C. A., Title- 29, §201 et seq.; 
U. S. C. A., Title 29, §201 et seq.; id. 
U. S. G.) for themselves and others 
employed as window washers, scrub 
women, and maintenance men since the 
character of the right sought to be en- 
forced is neither joint, common, nor 
secondary, no specific property is in- 
volved, nor is there a common question 
of law or fact, nor a common^ relief 
sought. Employees similarly situated 
may join tlieir actions to recovmv over- 
time compensation under the Fair Labor 
Standards Act and the Rules of Civil 
Procedure, Lofther v. First Nat. Bank 
(D. C. 111.), 45 Fed. Supp, 986. 

A trade association may bring a class 
action for itself and its members if the 
members have designated the association 
to represent them and the association 
has succeeded to the rights of some of 
its individual members. National Hair- 
dressers^ & Cosmetologists' Assn., Inc, v. 
Philad. Co. (D. C.-DeL), 3 Fed. R. Dec. 
199. 


105B. Complaint in Spurious Class Action — Validity of Reissued Patent. 


1 . 


(OaptioB.) 

Allegation of Jurisdiction. 

Tlie plaintiff is engaged in the business of conducting a hairdressing 
shop and beauty parlor and uses a. certain hair waving process, known as 
[here insert]. He brings this suit as a class action in behalf of himself 
and all other persons engaged in the said business and using the aforesaid 

process. The clas^s consists of approximately members, who are so 

uumei‘ous that it is impracticable to bring them before the court. There 
are common questions of law and fact affecting the rights of the parties 
constituting the class and common relief is sought. 

3. On information and belief, the defendant is Ihe owner of letters 
patent of tlie United States No. — — , issued on — — lb — , to — — , 
on 


4. The defendant has charged the plaintiff and all other members of 
The class witli infringing the said letters patent. 

5. Tlie plaintiff asserts that said letters patent are invalid on the fol- 
lowing groundws; [Here insert]. 

6. The plaintiff denies that he or any other member of the class infringe 
. said letters patent. 

'Wherefore, the plaintiff, demands' a. declaratory Judgment that said 
letters patent are invalid and that the plaintiff and othei* members of the 
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rL'jSK jiro not said .letters paten t, and jiidgiiniiit , periiiaiieiitlj 

(‘iijohiiiig Ifie defeiiclaiit from iHdiiging- or maintain iiig any action against 
the plaintiff or any other member of the class a.ileging infringement of said 
letters patent, together with the costs of ■this action. 


Attoi‘iiey f o r p la, i ii t iff. 


, Address. ■■' 

Dei.) , 41 Fed. Supp. 701. . Compare .With , 
Farmers Coop. ..Co., v, ,SoeoEy-¥a€mi',m ■ . 
Oil Co. (C. C. A. 8), m Fed. (2d) 101. 

DECISIONS 

A member of,' a class may' maintain m 
class action for a declaratory judgment. . 
for 'himself and other members of his 
trade association ' charged with ' p^atent 
infringement even though the class will 
not.be li'mited until ,a final decree is en» : 
tcmed. .National Hai.rd,ressers*’ Cos-' 
metologi.sts^ Assn., Inc. .v, Phiiad Co. 
(D. C.-bei.), 164 Bull, fia, 3 Ful R.' Dec.' 
199. 

l(b5C. Complairit in Spurious Class Action— Fraudulent Sale of StoekA' 

(Ca-ptioiL) 

1. This netion arises under the Securities Act fd* 1933 iF. S. t\, Title 15, 

§ 77.a. et seq.). 

2. The piaiutiff is the owner of certificates issued by the defendant 

and bi-ings this suit as a class action in beluilf of himself and all other 
ownej-s of said certificates. The class consists of approximately - — - mem- 
bers, who are so muiierous that it is impracticable to bring them !>efore the 
court. Thcu'e are common questions of law and fact affe<*ting the rights of 
the parties constituting the class and common relief is sought. 

3. The defemlant is a corporation organized and existing under the 
laws of the state of , 

4. On or about — , 19— ^ the defendant issued a prospectus in 

which it, oifered for sale the aforesaid certificates. The said p)‘ospedus 
(Contained an untrue statement of a material fact, to wit: [Here insert J. 
whereas, in truth and in fact [here insert]. 

5. The defendant circulated copies of said prospectus by use of the 
mails and instruments of transportation in interstate commerce among 
numerous persons, including the plaintiff and all other members of the 
class. 

6. By the use of the mails and instruments of transportation in inter- 
state commerce, the defendant, by means of the aforesaid prospectus, sold 
to the plaintiff and other members of the 'class, am! In reliance on the 


S'Oarce 'Of Foi-'iin 

..' National .Hairdressers’ & Cosmetolo- 
gists’ Assn., 'Inc. v. Phiiad. Co., (D. C.- 


NOTES.TO 

Who .May Sue. 

A cooperative corporation, in attempt- 
ing to sue for damages on behalf of its 
members, should proceed under Rule 
20(a), which provides for permissive 
joinder, since common relief is not 
sought and therefore a class action can 
not be maintained. Farmers Coop. -.Oil 
Co. V, Soeony-Vacuum Oil Co., Inc, (C. 
C. A. 8), 133 Fed. (2d) 101. 
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prospectus a.iid on the aforesaid untrue statement^ ■ the plaintiff and other 
members, of 'the class purchased from the defendantj a large number of said 

certificates.' On or about — — , 19 — , the plaintiff paid' to, the defendant 

the sum of — — dollars (f- -), as consideration for said certificates. 

T. 'At the time of said purchases, the plaintiff and, on information and 
belief the ■ other members of the class, did ,not know that , the aforesaid 
statement contained in said prospectus was untrue, which , materially 
affected .the value of said certificates. 

' ■ 8. The plaintiff has. tendered the aforesaid certificates to the defendant 
and' ''has demanded a return of •the consideration paid by^ the plaintiff 
therefor,, but the" defendant refused to accept the tender or return the 
consideration. 

/ Wherefore, the plaintiff demands judgment against the , defendant for 

the sum of ■ — — dollars (I-—-), with interest from , 19—, and 

costs ; and that other members of the class who come in and prove their 
claims have Judgment against the defendant for the consideration paid by 
them on the purchase of the said certificates, with interest and costs. 


Attorney for plaintiff. 


Address. 

Source of Form. 

Independence Shares Corp. v, Deckert 
(C. C. A. 3), 123 Fed. (2d) 979. 


NOTES TO DECISIONS 


Form of Complaint. 

The burden is upon plaintiffs, who 
undertake to sue in behalf of a class, 
to allege in their complaint and, in con- 
formity with the allegations, to prove 
(or possibly, in the alternative, to show 
by independent evidence) that the court’s 
recognition of them in the representative 
capacity they assume will ^‘insure the 
adequate representation” of all within 
the class. Oppenheimer v. P. J. Young 
Co. (D. C.-N. Y.), 3 Fed, R, Dec. 220. 

Jurisdiction. 

In a spurious or hybrid class suit, 
where the rights of the members are 
several, the claim of each plaintiff must 
satisfy the requirement as to the juris- 
dictional amount and the claims may 
not be aggregated for that purpose. 
Black & Yates, Inc.,v. Mahogany Assn., 
Inc. (C. C. A. 3), 129 Fed. (2d) 227. 

■ /'When general jurisdiction is conferred 
by- a federal statute, those who have, a • 
common interest in the questions of law 
or fact involved may participate 'in .-the' 
action without independent grounds of 


jurisdiction. An intervenor whose only 
interest is a common question of law 
or fact must show independent grounds 
of jurisdiction. Hunter v. Southern 
Indeni. Underwriters, Inc. (D. C,-ICy.), 
47 Fed. Supp. 242. 

Nature of Spurious Class Action. 

In an action based on a federal statute, 
resort to the spurious class action device 
to facilitate intervention is unnecessary. 
A spurious class action is niei'ely a 
joinder device which permits persons 
who have a common interest in the ques- 
tions of law and fact involved, to partici- 
pate without showing independent 
grounds of jurisdiction. In a spurious 
class action in which the only common 
■ interest is in some question of law or 
fact involved, a judgment affects the 
rights, only of those who become par- 
'ticipants In the litigation. Hunter v. 
Southern Indeni. Undc^.rwr iters, Inc. (D. 
C.-Ky.), 47 Fed. Supp, 242. 
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Parties. 

Complaint in class action must state 
number , of persons constituting class 
and that they are so . numerous as to 
make it .impracticable' to. .bring, them 
before the court. Johnson v. Riverland 
Levee Dist. (C. C. A. 8), 117 Fed. (2d) 
711, 134 A. L. R. 326. 

Plaintiffs in class action must fairly 
insure adequate representation of^ all 
members of the clas,s. Independence 
Shares Corp. v. Deckert (C. C. A. 3), 123 
Feci. '.(2cl) 979. 


Right of Interviaior. 

In an action. . by the , securities and .ex- 
change com mission to liquidate and ter- 
minate a utility corporation, a preferred 
stockholder was allowed. to .intervene for 
herself and her class, since the manage- 
ment were nominees of the, common 
stockholders and had no' equity i.n, the, as- 
sets of the corporation, and, the preferred 
stockholders should be represented and 
protected. In re Securities & Exch. 
Comm. (D. C.-BeL), '164 BulL, 66. 


105D. Ceniplaiiit far LibeL 

(Caption.) 


1. Allegation oi\jiinsdictioB. 

. 2. The deiViidaiit, at all, times hereinafter, m.eiitionedj was engaged in 
the business of | hi Wish lug, distributing, and selling books.. 

Ik Oil or about , 19—, tiie defendant, piibiislied' a book written 

by one AB, and. entitled In said book, which had a large eirenla- 

tlon ami was puri'hased and read by iiiiinerous persons, the defendant 
inalirdoiisly published the following false and defamatory matter of and 
coiieeiiiing the plaintiir: [Here quote defamatory matter], 

4. By viit'ue of tlie premises the plaintiff has been damaged in the. sum 
of dollars (f— — 

Wherefore, plaintiff demands judgment against the defendant, ibr.tlici 
sum of — dollars (| — •*— ), with costs. 


Attorney fo.r plaintiff .. 


Address.'' 

N'Ote. 

See Love v. Commercial Gas. Ins. Co. ■ 'V,. 

(D. C.-Miss.), 26 Fed. Supp. 481. 

106. Complaint to Aitnul a Contract for Fraud* 


NOTES TO DECISIONS 


Averments of Fraud or Condition of the 

Mind. 

In an action to recover for the loss of 
gold certificates from a safe deposit box, 
a defense that the claim for the alleged 
loss and disappearance of the gold cer- 
tificates is fraudulent and without foun- 
dation in fact, and is based on a con- 
spiracy between the plaintiff and certain 
witnesses, without specification of cir- 
cumstances and averment of fact, is in- 


sufficient. Averments of fraud must state 
with particularity the circumstances con- 
stituting the fraud. Aetna Gas. & Surety 
Co. V, Abbott (C. a A. 4), 130 Fed. (2d) 
40, affg. 42 Fed. Supp. 793. 

**The circumstances constituting fraud” 
mean the time, place and content of the 
false representation. United States v. 
Hartmann (D. C.-Pa.), 2 Fed. R. Dec. 
477. 


118. Complaint under Pair Labor Standards Act, 

(Caption.) 


1. This action arises under the Fair Labor Standards Act, as amended 


(Act of June 25, 19:18, 52 Stat. 1060; U. S. C., Title 29, §201 et seq.) and 
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is.broiiglit by tlie' piaiiitilf in beliaif of himself and other employees of the 
defendant similarly sitiiatecl. 

■ 2. , At all times hereinafter mentioned the defendant was and now is 
engaged in .interstate commerce, to wit : ' [Here specify nature of business 
and allege, facts indicatmg that the ■ business constitutes interstate 
commerce] . 

'3. . Between 19 — ^ and , 19 — , the defendant eiii- 

,, ployed: plaiiitiff and other employees as , in ■ the aforesaid business. 

The services performed by plaintiff were a part of interstate commerce, 

4. During the aforesaid period the defendant failed to compensate 
plaintiff and other employees for their services at the niiiiimnm rate re- 
quired by law, but on the contrary paid him and tliem compensation at 
a lower rate tlian provided !)y law. 

5. During the aforesaid period, the defendant required the plaintiff 

and other employees to work in excess of forty hours per week, to wit 

lioiirs a week, but failed to compensate them for such excess at a rate 
equaling one and one-half times the regular rate. 

Wherefore, the plaintiff demands judgment against defendant for the 

sum of dollars (f ), and for the sum of — — dollars (| '} as 

liquidated damages and foi* attorney's fees and costs; and that all other 
employees of defendant similarly situated have judgment for sucli sums 
as may be found due them. 


Attorney for plaintiff. 


Address. 

^Statutory ; Reference. ' U. S. C. A., Title 29, §216 (b); id. 

See Fair Labor Standards Act of 1938, D. S. C, 

§ 16 (b), 9 F. C. A., Title 29, §216 (b); 


119 . Complaint under Emergency Price Control Act. 

(Caption.) 

1. Tlus action arises under the Emergency Price Pontia>l Act of 1942. 
as amended (Act of January 30, 1942, as amended, 50 8tat. 23, TOT; 
IT. S. C., Title 50, § 901 et seq,’, 11 F. C. A., Title 50, Appxs. 25, 43). 

2. On or about , 19—, the price administrator established 

by regulation the maximum price for at dolla^^s {$ 

3. On or about — — 19 — , while the said imixlmum price wukS in 

effect, the defendant sold to the plaintiff, other tban in the course of 
plaintiflts Irade or business, for a' consideration of - dollars 

^'. v Wherefore, the plaintiff demands judgment . against* tlie defendant for 
' treble the ■ amount by which the consideration exceeded tlie applicable 
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iiuixiriniiii |irirt\ in wit;, the siuii of— — dolL‘ii\s (f-— — :rea,«oiial>le 

111 Pooiov's fees oiml eo.sRs. ■ 

Attorm^v for phiiiitiff. 


Acldmsji?. 


119 A. Com plaint for Relief in the Nature of Mandanvas. 

IJiiited States Distriet Court 
For the Dintrlet of Coluiiibui 


AB, 


Plaintiff, 

¥* 


< 'I ), as Aclnii.iiistrator , of 
\ h ‘ ‘ 1 -a n s ’ A ff a i r s , a ii d 

as Coiiip( roller General of 
file Cnited Slates, 

Defendants. 


idu^ plaintiff, foi' his eoinplaint, alleges: 

1. At al! times hercaijalter ineiitioneil the defendant CD was and now 
is Adininisiralor of XAfferans' Affairs and the defendanl EF was and novr 
IS tAnnptroiler Couieral of llie Cnited States. Eaeh of said defendants is a 
i-esidenl of tlie District of Coluinhia. 

2. Dn oi‘ ahont , 19—, in the DistJ-ict (Anirt of the United 

States for Idstiief, in an action entitled, plaintiff v. United 

States of America, ilefendantA the plaintiff rectivered judgment against 

die Uniteii States of America for the sum of dollars (§ j, 

policy of life insurance theretofore issued to tlie plaintiff by the United 
Slates, 

:i The plaintiff thereafter made demand upon the defendant (,ff> as 
Admlnislrafor of N'eterans' Affairs for the ]iayment of said judgment and 
lha( lie make an apjiropriate award for that purpose, but said demand 
was refused and said judgnumt has hoi heeii paid. i)n information and 
!>elief, tlie reason wiiy the defendant CD lias refuseil to <*oinpIy with 
sail! demand is that the defendant EP as Compirolier General of the United 
St a U‘s has uii lawfully declineil to certify a vcmcher for the payment of 
said Judgnumu alleging that the plaintiff is ind<*hte<l to tlie United Stales 
in an amount greater than the amount of said judgment. 

Wherefore, tlie plaintiff demands jiulgment against the defendants, 
diiwting defendant CD, as Administrator of ATderHiiS'^ Affairs to maRe 
a proper award for the payment of the amount of the afoiwaid Judgment, 
and tiire<diiig deiVndant h^P as (Vnnptroller Geneni! of tin* United States 



to .certify for payment to tlie treasury of the United States the sum 
due to the plaintiff iin,der the aforesaid judgment. 


Attorney for plaintiff.. 


Flaintifr, 


ODy Deputy Commissioner, 

Compensation District, 

Defendant 


The plaintiff, for his complaint, alleges : 

1. This action arises under the Longshoremen’s and Harbor Workers’ 
Compensation Act (U. S. C., Title 33, § 901 et seq.). 

2. At all times hereinafter mentioned the defendant (.ID was and now 

is Deputy Commissioner foi* the Compensation District of the United 

States Employees’ Compensation Commission under the Longshoremen’s 
and Harbor Workers’ Compensation Act. 

3. On or about — , 19—, XY Corporation, a corporation organized 

and existing under the laws of the state of , was engaged in the business 

of [here state employer’s business indicating it is within scope of the 
statute], at . 

4. On or about — — •, 19 — , the plaintiff was emploj^ed by said XY 

Corporation, at , in the capacity of - — The plaintiff’s duties in said 

employment were . 

5. In the course of his employment as aforesaid, plaintiff sustained a 

disability resulting from an injury which occurred on — — , 19— upon 

the navigable waters of the United States at — , as follows : [Here insert.] 

L On — — — 19 — , the plaintiff gave notice In writing to the defendant 

and to the XY Corporation of said injury. On , 19 — , the plaintiff 

filed with the defendant a claim for compensation for said disability. 

7. Thereafter proceedings on said claim' were had before the defendant, 

and- on , 19—, the defendant made an order, rejecting the claim 

on the following grounds: [Here insert]. 
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Address. 

Source of Form. Note, 

Hines v. United States ex rel. Marsh, While the writ of mandamus in the 

70 App. D. C, 206j, 105 Fed. (2d) 85. District Courts has been abolished the 

same .relief may be obtained by a civil 
action, Rule 81 (b), p. 989 of parent 
volume. 

119B. Complaint by Employee to Review Order under Longshoremen’s 
and Harbor Workers’ Compensation Act. 


United States District Court 
District of 
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,, 8. Tlie said order ■made by .defendant was not, in accordanc.e wltli law,, 
on tile following grounds: [Here insert]. 

Wherefores, the plaintiff demands Judgment against the defendant, setting 
aside the ■ aforesaid order and for such other and fiirtlier .relief as may 
appear Just. , ■ . 


Attoimej for plaintiff. 


,, Address. 

Statutory Eeference. 

.See 10 F. C. A., Title 33, §921; U. S. 

C, A.., Title 3e% ,■§ 921; id, U. S. G. 

119C. Complaint by Employer to Review Order under Longslioreiiieii^s 
and Harbor .Workers'" Compeiisatioii Act. 

United States District Court 
— . — — District of^-— — — — 

X:Y Ch)iTM>nitlon, 

Plaintiff, 

V, 

CD, Deputy Commissioner, 

— Conipeiisatioii District, 

Defendant. 

The plaiiuiff, for his complaint, alleges: 

1. This action arises under the Longs]ioremen*s and Harbor Workers’ 
Compaiisatioii xlct (U. S. C., Title 83, §901 et seq.). 

2. At all times hereinafter mentioned the defendant CD was and now 

is deputy coiiiinissioiier for the Compensation District of the United 

States Employees’ Compensation Commission under the Longshoremen’s 
and Harbor Workers’ CompenBation xlct. 

8. At all times hereinafter mentioned the plaintiff XY Corporation 
was and now Is a corporation organized and existing under the laws of 

tlie state of , engaged in tlie business of — — at « — 

4. On 19 — one AB, was employed by the plaintiff at — , 

in the capacity of — . The duties of saiid AB as such employee were 
[here insert], 

0 . On inCornuition and belief, the said AB claims to have sustained 
disability alleged to have resulted from an Injury which is said to have 
occiirrcKl on — — 19—, on the navigable waters of the United States 
at — — , in the eou!*se of his emplojmient. 

6. On ~ 19 — -said AB filed a claim with the defendant for 

compensation for said disability. 

7. Thereafter proceedings on, said claim were had before the defendant, 
and on — -- — 19—% the defendant made an order awarding compensa- 
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tioii to .plaiiitiff ^ as follows:' [Here' insert]. ; A copy of said award is, 
hereto annexed and marked ^‘Exhibit ■ A/-’ 

8. The. said order made by defendant 'was 'iiot in accordance with law 
on the following grounds: [Here insert]. 

Where'fore, the plaintiff demands Judgment against the.' defendant that 
.the afort^said order be set aside as not in accordance with law, that an 
interlocutory I'lijii'iiction issue during the pendency of this a.ctioii enjoining 
and restraining tlie payments due under said order, and that plaintiff have 
such other and further relief as may appear Just. 


Attorney for plaintiff. 


Address. 

119D« .Complaint, for Reemployment under the Selective Training and 
Service Act. 

(Caption.) 

1. This action, arises under the Selective Training and Service Act of 
1940, as aine.nded. (Act of September 16, 1940, 54 Stat. 885, 50 I.J, S. (J. App. 
308). 

2. At all times hereinafter mentioned the defendant was and now is the 

owner of a retail store handling coats, suits, dresses and evening wear for 
women, located at in the city of — . 

3. Prioi" to ^ , 19 — , plaiiitiff was employed by the 

defendant at tlie said store in the capacity of . The duties 

of the plaintiff as such employee were and his compen- 
sation was at the rate of per . 

4. On , 19 — , plaintiff left said employment in order 

to enter service in the armed forces of the United States, from which he 
received an honorable discharge on , 19 — . 

5. On , 19 — , said plaintiff applied to defendant for 

restoration to liis former position or to a position of like seniority, status 
or pay. . 

6. Defendant has failed and refused to restore the plaintiff to sueli 
former position. 

Wherefore, plaintiff demands judgment against the defendant directing 
the defendant to restore the plaintiff to his former position or to a position 

of like seniority, status or pay, for damages in the sum of — 

and for attorney’s fees and costs. 


Attorney for plaintiff. 
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• CHAPTER 5--^.TEMPORARY' EESTRAINIARl ORDERS A'ND PEELIM- 

' INDARY INJUmmONS 

F’orm, , 

1,46A. Order granting’ preliminary . in- 
junction, . 

146A« Order GraBting 'Preliminary Injunction. , 

(Caption.) 

Tliis cause came on to be heard on plaintiff s motion for a preliminary 
iiijiinction and upon consideration thereof and ihe pleadings ami afildavils 
hied herein, the court makes the following timlings of fact- and conclusions 
of law:— 

FINOINOS OF FACT 

1. [Here insert]. 

2. • [Here insert]. 

3. [Here insert]. 

eOXCLUSIONS OF LAW 

1. [Here insert]. 

2., [Here insert] and it is further ■ 

Ordered, that pending the final det(M‘r!iination of this action or until 

the further oiaier of this court, that the defendant — , his agents, servants, 

employees, attorneys, and ail persons in active concert or participathm 
with him he restrained and enjoined from [here insert (see Form 147. page 
98 of parent volume)]; provitled that plaintitf ilrst give security in the 

sum of — dollars — ), in the form and manner required by law. 

or (alternative for pi*eceding paragrapli); a.ml it is further 

Ordered, that the restraining order made herein on , 19—, is 

hereby continued until the Ihial determination of this acti<vm 
Date—" — 


United States fiislricl jmlgc*. 

'' CHAPTER 8— REMOVAL of CAUSES 

Note.';:',, in the fetlenil eoiut instead of the state 

Seetkms l44M450 of Title28, U. S. C., See Section 1446. B'orms 191 

completely rewrote the procedure for through m in^ puTimi volume should be 
removal of causes from state courts, modified accordingly. 

The petition for removal i.s now hied 

UHAPTFJi 9-^DEFENDANT\S MOTIONS AND ANSWERS 

232. Motion to ilismlss class 'suit. 233. Motion to dismiss stockholders ae- 
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■208. Motion to Strike. 

Note. 

Amended Rule 12(f) provides that 
any rnsufiicieiit defense may be ordered 
stricken from a pleading. 

The advisory committee’s note to the 
amended rule 12(f) read: 

“This amendment affords a specific 
method of raising the insufficiency of a 
defense, a matter "whicli has troubled 
some courts, although attack has been 
permitted in one way or another. See 
Dysart v. Remington-Rand,. Inc., D. ■ 
Conn. 1939, 31 Fed. Siipp. 296; Eastman 
Kodak Co. v. McAuley, S. D. N. Y. 1941, 

4,.,. ' Fed. Rules Serv. ,12f.21, Case 8, 2 
F. R. D. 21; Schenley Distillers Corp. v. 
Renken, E. D. S. C. 1940, 34 Fed. Supp. 
678; Yale Transport Corp. v. Yellow 

213. Motion for Bill of Particulars. 

■ 214. Order for Bill of Particulars. 

Note. 

Forms 213 and 214 have been rendered 
obsolete by amendment to Rule 12(e) 
which abolished Bills of Particulars. 

The advisory committee’s note to the 
amended Rule 12(e) read: 

“References in this subdivision to a 
bill of particulars have been deleted, 
and the motion provided for is confined 
to one for a more definite statement, to 
be obtained only in cases where the 
movant cannot reasonably be required 
to frame an answer or other responsive 
pleading to the pleading in question. 
With respect to preparations for trial, 
the party is properly relegated to the 
various methods of examination and dis- 
covery provided in the rules for that 
purpose. Slusher v. Jones, E. D. Ky. 
1943, 7 Fed, -Rules Serv. i2e.231, Case 
5, 3 F. R. D. 168; Best Foods, Inc. v. 
General Mills, Inc., D. Del. 1943, 7 Fed. 
Rules Serv, . 12e.231, Case 7, 3 F. R. D. 
275; Braden v, Callaway, E. D, Tenn. 
1943, 8 Fed. Rules Serv. 12e.231, Case 
1 (“*'• most courts ^ ^ ^ conclude 
that the definiteness required is only 
such as will be sufficient for the party 
to prepare responsive pleadings’). Ac- 
cordingly, the reference to the 20 day 
time limit has also been, eliminated since 
the purpose of this present provision is 
to state a time period where the motion 
for a bill is made for the purpose of 
preparing for trial. 

“Rule 12(e) as originally drawn has 
been the subject of more judicial rulings 
than any other part of the rules, and has 
been much criticized by commentators, 
judges and members of the bar. See gen- 
eral discussion and cases cited in 1 
Moore’s Federal Practice, 1938, Cum. 


Truck & Coach Mfg. Co., S. D. N. Y. 
1944, 3 P. R. D. 440; United States v. 
Turner Milk Co., N. D. III. 1941, 4 Fed. 
Rules Serv. 12b.51, Case 3, 1 F. R. D, 
643; Teiger v. Stephan Oderw^ald, Inc., 
S. D. N. Y. 1940, 31 Fed. Supp. 626; 
Teplitsky. v. Pennsylvania R. Co., N..,D. 
Ill, 1941, 38 Fed. Supp. 535; Gaiiaglier 
V. Carroll, E. D. N. Y. 1939, 27: Fed. Supp. 
568; United States v. Palmer, S. D, N. 
Y. 1939, 28 Fed. Supp. 936. And see. In- 
demnity Ins. Co. ' of North America v. 
Pan American Airways, Inc., S. D. N. Y. 
1944, 58 Fed. Supp. 338; Commentary, 
modes of Attacking Insufficient Defenses 
in the Answ^er, 1939, 1 Fed. Rules Serv. 
669, 1940, 2 Fed. Rules Serv. 640.” 


[Obsolete] 

[Obsolete] 

Supplement, § 12.07, under Tage 657’; 
also, Holtzoff, New Federal Procedure 
and the Courts, 1940, 35-41. And com- 
pare vote of Second Circuit Conference 
of Circuit and District Judges, June 
1940, recommending the abolition of the 
bill of particulars; Sun Valley Mfg. Co. 
V. Mylish, E. D. Pa. 1944, 8 Fed. Rules 
Serv. 12e,231, Case 6 (‘Our experience 
* * * has demonstrated not only that 
“the office of the bill of particulars is 
fast becoming obsolete” * * * but that 
in vie\v of the adequate discovery pro- 
cedure available under the Rules, mo- 
tions for bills of particulars should be 
abolished altogether.’) Walling v. Amer- 
ican Steamship Co., W. D. N. Y. 1945, 4 
F. R. D. 355, 8 Fed. Rules Serv. 12e.244, 
Case 8 the adoption of the rule 

was ill advised. It has led to confusion, 
duplication and delay.’) The tendency 
of some courts freely to grant extended 
bills of particulars has served to neu- 
tralize any helpful benefits derived 
from Rule 8, and has overlooked the in- 
tended use of the rules on depositions 
and discovery. The words ‘or to prepare 
for trial’ — eliminated by the proposed 
amendment — have sometimes been seized 
upon as grounds for compulsory state- 
ment in the opposing pleading of all the 
details which the movant would have to 
meet at the trial. On the other hand, 
many courts have in effect read these 
words out of the rule. See Walling v. 
Alabama Pipe Co., W. D. Mo. 1942, 3 
F. R. B. 159, 6 Fed. Rules Serv. 12e,244, 

' Case 7; ' Fleming v. Mason & Dixon 
Lines, Inc., E, D, Tenn. 1941, 42 Fed. 
Supp, 230; Kellogg Co. v. National Bis- 
cuit Co., D, N. J. 1941, 38 Fed. Supp. 
643; Brown v. H. L. Green Co,, S, B. 
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N. Y. 1942, 7 Fed. Rules Serr., 12e.231, 
Case 6; Pedersen v. Standard Accident 
Ins. Co., W. IX Mo. 1945,. 8 Fed. Rules 
Serv. :!2e.2o3.. Case 8;- Bowles v. Ohse, 
D. Neb. 1945, 4 F. R. D. 403, 9 Fed. 
Rules Serv. 12e.231, Case 1; Klages v. 
Goiieii, E. D. N. Y. 1945, 9 Fed. Rules 
Sei'T. Sa..25, Case 4; Bowles v. Law- 
rence, D. l\Insa. 1945, 8 Fed. Rules Serv. 
12e,.23i, Case 19; ' 'McKinney Tool & 
Mfg. Go. V. Hoyt, N. D- Ohio 1945, 9 
Fed, Rules Serv. 12e.235, Case 1; Bowles 


V. Jack, D. Minn. . 194.5, 5 F. R. D. 1, 9 
Fed. Rules Serv. 12e.244, Case .9, And, it 
has been urged , from the bench that the 
phrase ,be stricken. Poole v. White, N. D. 

W. Va. 1941, 6 Fed. Rules Serv; 12e.231, 
Case 4, 2 F. R. D. 40. See also Bowle,s v. 
Gabel, W, D. M.o. 1946, .9 Fed, Rules: 
Serv. 12e.244, Case 10. (^'Tlie courts have 
never favored that :portioii of the; rules', 
which undertook to justify a motion of 
this kind for the purpose . of aiding coun- 
sel ' in preparing his case for trial/) '' 


215. Motion. ti> Strike. Pleading, for Failure to Obey Order for More 
IMinite.Stateineiit. ' 


(Caption.) 

Defendant moves the court to strike the. complaint herein and to dismiss 
the action with prejiidiee for plaintiff’s failnre for more, than te.n clasts after 

notice thereof to obey the order 'of this court, dated — — — — - — 

19—, directing plaintiff to file and serve .a more definite statement. , 


'Attorney for defendant. 


Addre'ss, 

C.r os.s-'R€f erence. 

See notes to Forms 213 and 214, this 
Supplement. 

216. Order Striking Pleading for Failnre to Obey Order for More 
Definite Statement. 

(Caption.) 

This cause came on for hearing on defendant’s motion to strike the eom- 
plaint herein and it appearing to -the court that plaintiff has failed for more 
than ten days after notice thereof to obey the order of this court dated 

^ 19 — directing him to file and serve a more definite 

statement and there appearing. to,b6 no reasonable cause for such failure, it 
is ■ ■ 

Ordered, that the complaint herein be and it is hereby stricken and dis- 
missed with (without) prejudice, - ■ ' 


United States district Judge. 

Cross-Reference. , 

See notes to Forms 213 and 214, this 
Supplement. 

218. Motion to Dismiss, Presenting Defens*^ of Failure to State A 
Claim, of Lack of Service of Process, of Improper Venue, and 
of Lack of Jurisdictio-n Under Rule 12(b). 

Note. .'The' advisory committee's note to 

Amended Eule 12 (b) added “failnire amended rule 12 (b) read: 

to join an Indispensable party*^ as a **The addition of defense (7), ffailure 
ground for motion to dismiss* to Join an Indispensable party/ cures 
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an, 0111 issi 0,11 i„ii, the rules, wliich are sil~. 
eiit' as to the mode of ,raising such 
failure. See Commentary, Manner of 
,Raisiiig’ Objection, of Non- Joinder of In- 
dispensable Party, 1940, 2 Fed. Rules 
Serv. 658 and, 1942, 5 Fed. Rules Serv, 
820. In one case, United States v,. Metro- 
politan Life Ins. , Go., E. , D. Pa. .1941, 36 
Fed. Supp. S99, the failure to' Join an in- 
dispensable party was, raised under 
Rule 12(c). , 

“Rule, 12(b) (6), permitting a motion 
to d,ismiss for ,failure of the complaint 
to state claim on which relief can be 
granted, is substantially the same as the 
.old, ' . ..demurrer .for failure of ' ' a pleading 
. to state ,a' cause' of action. , Some courts 
have .held ■, that as /the rule, by its terms ' 
./refers . to . statements in the complaint, 
extraneous matter on affidavits, deposi- 
t,ion,.s .' .or otherwise, may not be intro- 
duced in support of the motion, or to 
resist it. One the other hand, in many 
cases the district courts have permitted 
the introduction of such material. When 
these cases have reached circuit courts 
of appeals in situations where the ex- 
traneous material so received shows 
that there is no genuine issue as to any 
material question of fact and that on 
the undisputed facts as disclosed by the 
affidavits or depositions, one party or 
the other is entitled to judgment as a 
matter of law, the circuit courts, proper- 
ly enough, have been reluctant to dis- 
pose of the case merely on the face of 
the pleading, and in the interest of 
prompt disposition of the action have 
made a final disposition of it. In dealing 
with such situations the Second Gircuit 
has made the sound suggestion that 
whatever its label or original basis, the 
motion may be treated as a motion for 
summary judgment and disposed of as 
such. Samara v. United States, G. G. A, 
(2d), 1942, 129 Fed. (2d) 594, cert, den., 
1942, 317 U. S. 686, 63 S. Ct. 258; Boro 
Hail Corp. v. General Motors Corp., 
C. C. A. (2d), 1942, 124 Fed. (2d) 822, 
cert, dem, 1943, 317 U. S. 695, 63 S. CL 
436. See also Kithcart v. Metropolitan 
Life Ins. Co., C. C. A. 8th, 1945, 150 
Fed. (2d) 997, aff^g 62 Fed. Supp. 93. 

“It has also been suggested that this 
practice could be justified on the 
ground that the federal rules permit 
‘speaking' motions. The Committee en- 
tertains the view" that on motion under 
Rule 12(b) (6) to dismiss for failure of 
the complaint to state a good claim, the 
trial court should have authority to per- 
mit the introduction of extraneous mat- 
ter, such as may be offered on a motion 
for summary judgment, and if it does 
not exclude such matter the motion 
should then be treated as a motion for 
summary judgment and disposed of in 
the manner and on the conditions stated 


in Rule 56 relating to ^ summary judg- 
.ments, -and, of course, In such, a situa- 
tion, .when the ease . reaches the circuit 
court of appeals, .that court should 
treat the motion in the same way. The 
Committee believes that such practice, 
however, should be ti,ed to the summary 
judgment rule. The term "speaking mo- 
tion' is .not mentioned in the rules, and 
if: there is such a thing its limitations 
are undefined. .Where extraneous mat- 
ter is received, by tying further pro- 
ceedings to the summary judgment rule 
the courts have a definite basis in the 
rules for disposing of the motion, 

“The Committee emphasizes particu- 
larly the fact that the summary judg- 
ment rule does not permit a case to be 
disposed of by judgment on the merits 
on affidavits, which disclose a conflict 
on a material issue of fact, and unless 
this practice is tied to the summary 
judgment rule, the extent to which a 
court, on the introduction of such ex- 
traneous matter, may resolve questions 
of fact on conflicting proof would be 
left uncertain. 

“The decisions dealing with this gen- 
eral situation may be generally grouped 
as follows: (1) cases dealing with the 
use of affidavits and other extraneous 
material on motions; (2) cases revers- 
ing judgments to prevent final determi- 
nation on mere pleading allegations 
alone. 

“Under group (1) are: Boro Hall 
Corp. V. General Motors Coi’p., C. C. A. 
(2d), 1942, 124 Fed. (2d) 822, cert den., 

1943, 317 U. S. 695, 63 S. Ct. 436; Gal- 
lup v. Caldwell, C. C. A. 3d, 1941, 120 
Fed, (2d) 90; Central Mexico Light & 
Power Co. V. Munch, C. C. A. (2d) 1940, 
116 Fed. (2d) 85; National Labor Rela- 
tions Board V. Montgomery Ward & 
Co., App. D. C. 1944, 79 U. S. App. D. 

C. 200, 144 Fed. (2d) 528, cert, den., 

1944, 65 S. Gt, 134; Urquhart v. Ameri- 
can- La France Poamite Corp., App. 

D. C. 1944, 79 U. S. App. D. C. 219, 144 
Fed. (2d) 542; Samara v. United States, 
C. C. A. (2d) 1942, 129 Fed. (2d) 594; 
Cohen v. American Window Glass Co., 
C. C. A. (2d), 1942, 126 Fed. (2d) 111; 
Sperry Products, Inc. v. Association of 
American Railroads, C. C. A. (2d), 1942, 
132 Fed. (2d) 408; Joint Council Dining 
Car Employees Local 370 v. Delaware, 
Lackawanna and Western R. Co., C. C. 
A. (2d), 1946, 157 Fed. (2d) 417; Weeks 
V. Bareco Oil Co,, C. CJ. A. 7th, 1941, 
125 Fed. (2d) 84; Carroll v. Morrison 
Hotel Corp., C. C. A. 7th, 1945, 149 Fed. 
(2<i) 404; Victory v. Manning, C. C, A. 
3rd., 1942, 128 Fed. (2d) 415; Locals No. 
1470, No. 1469, and No. 1512 of Inter- 
national Longshoremen's Association v. 
Southern Pacific Co., C« C. A. 5th, 1942, 
131 Fed. {2d) 605; Lucking v. Delano, 
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C, G. A. 61h,. 1942, 129 Fed. (2d) 283-; . Hann.eg:aii, G. C. .194301.39 Fed. 

San Francisco Lodge No., 68 of Interna- ■ (2d) 583; Dioguardi v. I)a.nimg, C. C. 
Donal Association of Machinists v. For- .A. 2d, 1.944, 139 B’ed, (2d) ,774; -Pac,k- 

restal N. D. Gal. 1.944, .58 Fed. Supp. ageXdosnre Corp, v.. SealrighfcfCo.., Iiic., 

466; Benson r. Export Equipment Gorp., G, C. .A. 2d, 1944, !4t Fed. (26) 972; 

N. M.ex, 1,945, 1.64 P. (2d) 380, constm- Tahir .Er,k. v. Glenn L. Martin Go., C. C, 

iiig New Mexico rule identical with .Rule A. 4th, 1941, 116 ..Fed. (2d) 865; Bell v. 

12(b) (6); F, E. Alyers & Bros. Co. v. P.re.ferred .Life Assurance Society, of 

Gould Pumps, .Inc., W. D.' N. Y. 1946, 9 Montgomery, Ala., 1943, 320 -U, ,8. 238, 

Fed. Riiies Serv. 12b.33, Case 2, 5 F. E. 64 S. Ct. 5. 

I). 132, Cf. Kohler v, Jacobs, C. C. A. -“The addition at the ' end ,of subdi- 
5t.h, 1943, 138 Fed (2d) 4.40; Cohen v. vision (b) makes it clear that, on a mo- 
llnited States, C. C. A. 8th, 1942, 129 tioii under R.ule 12(b) (6) -extraneous 
Fed. (.2d) 733. , .material may not be considered if the 

“Under group (2) are: Sparks v, Eng- court excludes it, but that if the court 

land, C. C. A. 8th,, 1940, 113 Fed. (2d) ,does not exclude such material the ino- 

579; Continental Collieries, Inc. v, Sho- tion shall be treated as a motion for 

her, C. C. ..A. 3d, 1942, 130 Fed. (2d) . , summary judgment and disposed- of as 
631; Downey v. Palmer, C. C. A..- 2d, ' provided in R.ule 56. It will also be ob- 
1940, 114 Fed.,' (2d) 116; DeLoach v. served that if a. motion under Rule 12 
Crowley’s Inc., G. G. A. 5th, 1942, '128 (b) (6) is thus converted, into a sum- 

Fed. (2d.) 378; Leiiner v. State Mutual . rnary Judgment motion, the amendment 
Life Assurance Go. of Worcester, Mass., insures that both parlies sliall be given 
C. C. A. 8th, 1940, 108 Fed. (2d) 302; a reasonable opportunity to submit af- 
Rossiter v. Vogel, C. C. A. 2d, 1943, fidavits and extraneous proofs to avoid 
134 Fed, (2d) 9C}8, compare s. c., C. C. A. taking a party by surprise through the 
2d, 1945, 148 Feci. (2d) 292; Karl Kie- conversion of the motion into a motion 
fer Machine Go. v. United States Bottlers for summary judgment. In this manner 
Machinery Co., C. C. .A. Ith, .1940, 113 and to tfiis extent the amendment regu- 
Fed. (2d) 356; Chicago Metallic Mfg. larizes the practice above described. As 
Co. V. Edward Katzinger Co.,, C. C. .A, - the courts a,re already dealing., with 
7th, 1941, 123 Fed. {2d) 518; Louisiana cases in this way, the e.lfect of thi.s 
B'anners’ Protective (Inion, Inc. v. Great amendment is really only to define the 
Atlantic & Pacific Tea Co. of America, practice carefully and apply the require- 
inc., C. C, A, 8th, 1942, 131 Fed. (2d) ments of the summary judgment rule in 
419; Fubiieity Bldg. Realty Corp. v. the disposition of the motion.” 

221. Answer Presenting Defenses Under Rule .12(h). 

FIFTH PFFENSE 

Plaintiif has failed to join A. B., who is an. indispeusable party-- 

to t.liis ae-tioii' for the reason that — — . ■ 

Note. pleader, be made by motion or in a re- 

Amended Rule 12(b) added “failure sponsive pleading. 
tO' join an mdispensa,bie party” as a .de- Cross-Reference 

fense which may, at the option of the 

ment. 


232. Motion to Dismiss Class Suit- 

(Caption.) 

The deCenduiit moves that the complaint be dismissed on the ground 
that It fails to state a claim on which relief may be granted, to wit: 

1. While the complaint purports to set forth a claim in behalf of a. 
class, the persons on whose behalf the action Is brought do not In fact 
eonst.Hute a class, in that their rights and interests are separate, distinct, 
and several, the action does not relate to any specific property, and 
hiiere is no coiiimoii (piestiOB of law or fact afeding all the persons claimed 
to constitute tiie alleged class. 
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2. The immbei- of members of the alleged class is not sufficiently large 
to make it impracticable to join all of them as parties to an action. 

3. The plaintiffs do not adequately represent all the members of the 

alleged class. 

Date — ; 


Attorney for defendant. 


Address. 

233* Motion' to 'Dismiss Stockholder's Action. 

(Caption.) 

Tile defendant moves that the complaint be dismissed ■ on the ground 
that it fails to state a claim on which relief may be granted; to wit: 

1. The coniploint fails to show that at the time of the transactions of 
which he complains, the plaintiff was a stockholder of the corporation 
in whose behalf this action is brought, or that his stock devolved on hiin 
thereafter by operation of law. ^ . 

2. The complaint fails to show that the action is not collusive for the 
purpose of conferring on the court jurisdiction of an action over which 
it would not have jurisdiction otherwise. 

3. The complaint fails to show that the plaintiff made sufficient efforts 
to procure the corporation to take the action desired by him or any 
sufficient reason for failure to make any snch effort. 

Date — — . . ■ ■ ■ ■ 


Attorney for defendant. 


Address. 

CHAPTER '40— APFIEMATIVE DEFENSES 

Form 

260 A. Res judicata— Voluntary dlsmis- 

■ ,;sals. 

260A. Res Judicatar-^-VoIiiiitary Dismissals. 

Heretofore and prior to the commencement of this action, an action 

entitled — — v. ” was brought in Conrt by the plaintiff herein, 

against this defendant, on the same claim as that set forth in the com- 
plaint herein, and said action was voluntarily dismissed by the plaintiff, 
Thereafter and prior to the commencement of this action, an action w*- 

titled — V. was brought In Court by the plaintiff against 

this defendant on the same' claim^ as , that set forth in the complaint 
herein, and said action was voluntarily dismissed by the plaintiff. The 



31 


(iisiliissal of tlie last-named' actioB was a..n adjudication of said claim 
on tile merits* . 

Cross-Meference. 

See Rule 41 (a) (1) of the Rules of 
Civil ,P2X)ceciirre, this supplement, p. 2S1. , ,, 


CHAPTER lOA— PLAINTIFFS RESPONSIVE ■ MOTIONS „ AND 

PLEADINGS 


Form 

294. to dismiss affirmative de- 
fense. 

295. Objections to affurmative defense. 

296. Motion to dismiss counterclaim. 

297. Reply to counterclaim. 


Form 

298. .Reply to' affirmative' defense of 

statute of limitations.. 

299. ■ Reply to allirmative ■ defense ■ of 

fraud. 


2!I4. Motion to 'Dismiss Affirmative Defense. 


(Caption.) 

Tlie plaintiff ■ moves to dismiss the (first) defense alleged in the de- 
fendant’s answer on the ground- that it Is insufficient 'upon the face 
thereof. 

Date — 


Attorney for plaiiitllY, 


Address, 

295. Of) jecticms to Affirmative Defense, 

(Caption.) 

The plaintiff objects to the (first) defense contained in the defeiidanCs 
answer on the ground that it fails to state a legal defense to the plaintiff’s 
elaiin. 

Date 


Attorney for plaintiff. 


■ Addresst 

Source of Form. 

Dysart v. Remington Rand, Inc. (B. 0.- 
. Conn.),. .31 Fed. Supp. 296. . . 

NOTES TO BECISIGNS ' 


Consolidation of Motions. 

To allow separate objections and de- 
fenses to be raised by separate motions 
would defeat the general purpose of the 
Rules of Civil Procedure and prolong 
litigaiion. Victory v. Manning (G. 0. A. 
3)/'l28 Fed. (2d) 415, 

Motion for DismissaL 
Motion to dismiss complaint as'- in- 
sufficient in law admits all of the allega- 
tions of fact contained In the eompMnL 


Snyder v. John J. Gasale, Inc. (D. C.- 
N. Y.), 49 Fed. Supp. 928. 

Motion for Judgment on the Pleadings. 

Order granting defendants motion for 
judgment on the pleadings before answer 
will not be disturbed on appeal if plain- 
tiff raised no question at the time an 
oral argxiinent was had, and there is no 
contention that plaintiff was prejudiced 
thereby* Time, Inc. v. Viobin Corp. (C. 
a A. 7), 128 Fed. (2d) 860. 


Form 296 


FEDERAL PROCEDURAL FORMS 


12 


• A' motion for judgment on the plead-, 
ings admits all facts well pleaded, but 
does not admit conclusions of law, or the 
validity of a defense of unconstitutional- 
ity. Rosenhan v. United States (C. G. 
A, 10), 131 Fed. (2d) 932. 

Ill an action by an employee against 
employer for violation of New York 
labor law, employer was not entitled to 
a judgment on the pleadings by alleg- 
ing that action was barred by New York 
Compensation Act. Conner v. E. I. 
Du Font De Nemours & Co., Inc. (D. G.- 
N. Y.),, 49 Fed. Supp, 391. 

On motion for judgment on the plead- 
ings the court is concerned only with the 
sufficiency of ' the ' pleadings. Noel v, 
Baskin, 76 App. D. G. 332, 131 Fed. (2d) 
231. 

Motion to Strike. ' 

A motion to strike matter alleging 
fraud on the ground that it is stated 
with too much particularity should not 
be granted. Israel v. Alexander (D. C.- 
N. Y.), 50 Fed. Supp. 1007. 

A motion to strike should be granted 
as to allegations calling for construc- 
tion of claims of a patent and con- 
tain evidentiary matter. Minnesota Min. 
& Mfg. Co. V. Carborundum Co. (D. C.- 
DeL), 3 Fed. R. Dec. 5. 

In an action for declaratory judgment 
by insurer against the insured and the 
injured party, plaintiff’s motion to strike 
that portion of the cross-claim relating 
to exemplary damages was denied. United 


States Fid. & Guar. Go. v. Janich (D. C.- 
Cal.), 3 Fed. R. Dec. 16. 

Allegations material on the question of 
damages should not be stricken from the 
complaint. Greenspun v. Roos (D. C.- 
N. Y.), 155 Bull. 20. 

A motion to strike allegations of fact 
that defendant would have a right to 
present at trial and support by testi- 
mony should not be granted. United 
Distillers Agency, Inc. v. Old Rock Distil- 
ling Co. (D. C.-Mo.), 162 Bull. 24, 3 Fed. 
R. Dec. 179. 

In an action for breach of contract a 
motion to strike defendant’s defense of 
lack of mutuality should not be granted 
even though a study of the contract dis- 
closes complete mutuality, as defendant 
may advance same as a defense, but mo- 
tion to strike a paragraph in defendant’s 
ansvrer that alleged the parties misun- 
derstood the contract should be granted 
if statements in other paragraphs dis- 
close a complete understanding by the 
parties. United Distillers Agency, Inc. 
V. Old Rock Distilling Co. (D. C,-Mo.), 
162 Bull. 24, 3 Fed. R. Dec. 179. 

Waiver of Defenses. 

Since no reply is required unless an 
answer contains a counterclaim denomi- 
nated as such, a plaintiff loses no rights 
by failing to plead an affirmative defense 
to new matters set out in the answer. 
Gulf Ref. Co. V, Fetschan (C. C. A. 6), 
130 Fed. (2d) 129, 


296. Motion to Dismiss CoRiitercIaim A 

(Caption.) 

The picimtiff moves to dismiss the coixnterclaim alleged in the de- 
fendant's answer on the ground that it fails to state a claim upon which 
relief can be granted. 

Date . : ' 


. Bource of Fo-riti. 

Myers v. Beckmaii (D. C.-Okla,), 1 
Fed. R. Dee. 99. 

NOTES TO 

Counlerclaim and Answer. 

A counterclaim must be pleaded as 
fully and distinctly as an original cause 
of action and an answer to a counter- 
claim must be pleaded as fully and com- 
pletely as an answer to an original suit. 
State Mut. Life Assur* Go. v. Leimer 
(D. C.-Mo.), 3 Fed. R. Dee. 145, 


Attorney for plaintiff. 


Address. 


DECISIONS ■ 

■Motion to Strike. 

In an action for declaratory judgment 
by insurer against the insured and the 
injured party, plaintiff’s motion to strike 
that portion of the cross-claim relating 
to exemplary damages was denied. 
United States Fid, & Guar. Co. v. Janicb 
,(D. .C.-Ca!.), 3 Fed. R. Dec. 16. 



297„ Eep ly to Counterclaim. 


(Caption.) 

Tlie plaintiff replying to tlie countei-claim a,lleged in the (i'efenda.iit'S 
answer liereiii : ■ 

1. Admits the allegations contained in paragraph •" — - of the answer^ 

alleges that he is witiioiit knowledge- or Information sufficient to form 
a belief as to the tiaith of the allegations contained in paragraph' 'of 
the answer, and denies each and every other allegation 'eoiitai'iied in para-,, 
graphs - — — — of the answer. 

FIRST. DEFENSE 

[Here plead affirmative ilefenses to conn 'ter claim in same ma.iiner-as ,to 
a complaint]. 

.Attorney foi* plaintiff. 

Address. 

C.r<»ss-ReferesK^e. reply only to the eoiniterclaim or is a 

Reply to counterclaim, rule 7 (a), this geueral reply to the answer containing 

Supplement. fhe counterclaim. The "Commentary, 

Scope of Reply Where Defendant' Has 
Note of .Advisory Committee to Rule Pleaded Counterclaim, 1939, 1' Fed. Rules 

7(a): Serv. 672; Fort Chartres and Ivy Land- 

^‘Th'is amendment eliminates a'ny ques- ll\g .Drainage and Levee District No. 

tion as to whether the compulso.ry reply, ' l^’i^e v.^ Thompson, E. .D. 111. I.94l>, 8 Fed, 

where a counterclaim is pleaded, is ' a Rules .Serv. .13.32, Case .1. 

298. Reply to Affirmative Defense of Statute of Limitations. 

I (Caption.) 

I ,,, The piaintilT, in c*t>m.pllance','wit.h. the order of the court made on — ~ 

I' 19 — ^ replies to the (.first) defense, in the defendant's -^rnswer herein 

i' as Mlows: 

I L The pialotlff denies the allegations contained in said <Mense. 

2. The pininliff alleges that on 10 — , tlie defendani in writing 
acknowledged the ohiigation referred to in the complaiul, thereby tolling 
tile period of the statute of limitations. 

• 

I Attorney for plaintifif. 

j ^ 

‘ Address. 

WV' ■; ■ , , . " ■ 

299. Reply to Affirmative Defense of Fraud. 

(Caption.) 

^ Tin* plaintiff In compliance with tlie order of this i*ourl dated 

/ 19--, replies to the defense in the defeinhint^s answer as follows; 

i I. The plaintiff was induced to sign the release referred to In said 

defense by false and fraudulent representations made by the didendant 
‘ to the plaintiff, to wit, that (here Insert), The defeiidaut knew that said 

^ repi'esentathnis were false and fraudulent but made them with the Intent 
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to indiice plaintiff to rely tliereon. . In reliance on said representations 
and believing them to be true, the plaintiff signed and delivered the said 
release. 


Attorney for plaintiff. 

■Note. — — — — — 

: See Do-^vney v. Palmer .(S. D.-N. Y,)., Address. 

31. Fed: Supp. 83. 

CHAPTER 11— THIRD-PARTY PRACTICE 

.Porin . Form 

303 A. 'Motion, , to vacate ex, parte order 308. Motion to amend complaint , to as- 
granting leave to bring in third ' sert claim against ■ third-party 

party. defendant. 

306. Third-pa,rt 3 ?‘ complaint— Damages, 309. Motion to vacate 'order granting 

. faulty airplane parts. ■ leave to bring in third party,' 

307. Third-party co'mplaiiit — Damages,, ■ based on plaintiff's failure , to 

impure food, amend complaint. 

Introduction. — 

Note. plead 3rd party liable to plaintiff di- 

Portions of paragraphs 2 and 3, page I’ectly, are no longer applicable in view 

169, parent volume, indicating Srd party amendment to Rule 14(a). 
practice where defendant seeks to im- 

SOO. .■Motion to Bring in Third-party Defendant. 

NOTES TO DECISIONS 


Ameiidiiig Complaint on Third-Party 
, A.,.ddition. ■ ■. . . . ■ . ■ 

Tn an action by a passenger against 
a bus company for injuries received 
when bus collided with a truck and trail- 
er, where bus company impleaded owner 
and operator of truck and trailer, plain- 
tiff was entitled to amend his complaint 
to charge all with negligence, in spite 
of the fact that he had not made them 
defendants in the original complaint. 
Bates v. Miller (C. C. A. 2), 133 Fed. 
(2d) 645. 

Bringing In Third-Party Defendant. 

In an action to enforce the liability of 
stockholders of an insolvent bank, de- 
fendants may not implead the sole cred- 
itor of the bank as third-party defendant 
for the purpose of attacking the validity 
of the conipti'oller's assessment. Heit- 
man v. Davis (C. C. A. 7), 119 Fed. (2d) 
975. 

In a negligence action an order bring- 
ing in a joint tortfeasor as a third-party 
defendant will be set aside if the original 
defendant has no right of eonti'ibution, 
against the third-party under the laws of’ 
the state in w^hich the accident occurred. 
The Rules of Civil Procedure should, not 
be' construed so as to give a recovery 
not obtainable under the laws of 'the 
state in which the cause of action origin- ' 
ated. Brown v» Cranston (G, C. A. 2), 


132 Fed. (2d) 631, affg. 2 Fed. R. Dec. 
270. 

In an action on a war risk insurance 
policy, in which a nonresident third per- 
son was made a party, under a statute 
permitting the government to bring in all 
persons claiming an interest in the in- 
sui'ance, plaintiff may not use third- 
party practice to assert against such 
third person a claim which did not arise 
out of the contract in suit, since such 
third person could not have been brought 
within the jurisdiction of the court by 
service of process outside the district. 
Moreno v. United States ' (D. G.-Mass.,), 
35 Fed. Supp. 657, Affd. 120 Fed. (2d) 
128. 

In an action to recover on a statutory 
stockholder's liability, defendant, who 
was the registered owner of stock, was 
permitted to implead as third-party de- 
fendants the legal owners of the stock 
who had failed to have the stock regis- 
tered in their own name. Schram v. 
Costello (D, C.-Mich.), 36 Fed. Supp. 525. 

In an action in which jurisdiction is 
based solely on diversity of citizenship, 
plaintiff may not maintain a claim 
against a third-party defendant unless 
there is diversity of citizenship between 
them. Hoskie v. Prudential Ins. Co, 
■ (D. C,-N, Y.), 39 Fed. Supp, 305. 

A third party may be brought into an 
action although its alleged liability is 
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based on a contract not, related to the 
cause of action fo:niiin.g the basis of the 
plainti'ff^s claim. Brady v. Black Dia- . 
moiid S. S. Co. (D. C.»-N. Y.), 45 Fed.' 
Siii3p. 338; United, States v. Pryor (D, C.- 
IiL),2'.Fed. R. Dec, 38,2. 

,' A defendant may not, implead a third- 
party defendant on the ground that ■ he; 
alone and not the ciefeiiciant is liable to ' 
the plaintiff. Brady v. Black Diamond 
S. S. Co. (D. C.-N. Y.), 45 Fed. Snpp. 
338. 

Ill a personal injury action arising out 
of an automobile collision^ the plaintiff , 
who was the passenger in one of - the 
veliicles,s sued the driver of the other 
vehicle. The defendant was permitted 
to bring in ■ as a third-party defendant- 
th£3 driver of the vehicle in which plain- 
titf wa,s riding. The commencement of 
the action tolls the statute of iimitations ■ 
as to a thi,r€l-party defendant who ,may 
be liable for all or part of piaintlff^s 
claim. The Pennsylvania ' statute - of ■ 
liiiiitatiGns, as to negligence actions, does 
not apply to actions by a defendant to 
recover from a person who may be liable 
for ail or part of plaiiitiiUs claim, Adam 
V. Vaequier (,D, C.-Pa.), 48 Fed. Supp. 
275. 

A motion for leave to bring in a- third- ' 
party defendant may be made ex pa3H;e 
before answer even if an answer ,, is , filed, , 
during the interval between submission 
and granting of the motion. The -plac-. 
ing of an ex parte motion to bring in 
a third-party defendant in the hands' of 
‘the X) roper court officer for submission ■ 
to the judge before filing- iiiv answer 
meets the requirements of Rule 
regarding* notice. Buttorff v. Sun Oil . 
Go. (D. C.-Pa.), 2 Fed. R. Dee. -508. 

In an action against a railroad 
paiiy to recover damages for death ; 
caused by a eollision between two ".trains, , 

303A. Motion to Vacate Ex Parte 
Third Party. 


the defendants may bring in the crew of 
the train that allegedly caused the acx*I» 
dent -as third-party (lefendants. Green- 
leaf V. Huntingdon & B. T, M. E. & Coal 
Co. (D. C.-Pa.), 3 Fed E. Dec. 24. 

In a negligence action, defendant may 
bring in plaintiffts employer as third- 
party ■ defendant if it appears that the 
employer may owe a duty or obligation 
to the original defendant. Flanagan v. 
Potomac Elec. Power Go. (D. C.-D, C.), 3 
Fed. R. Dee. 162. 

No Right to- Elect ,Del‘endaiit» 

111 a- negligence action if several 
parties are at fault, plaintiff has no right 
-of 'election of a defendant, Adam v. 
Vaequier (D. C.-Pa.), 48 Fed. Supp. 27o, 

Refusal to Assert Tliircl-Party Claim. 

Under New York law, if dei’eiidant in 
tort action brings in aciilitionai defend- 
■ ants, and ■ plalritiif does not elect to take 
a. joint judgment, the impleaded defend- 
ants' must l>e dismissed. Bates v. Miller 
(C. C.'A. 2), 133 Fed. (2d) 645. 

- The fact that plainilif refuses to assert 
'a claim against the lliird-party defendant 
does hot' bar i.he third -party proceeding 
if. the third-party comidaiiit asserts that 
he is or -may be liabic to delendant or 
origmal plaintiff for ali or part of plaio- 
tiff^s claim against the oi’iginui defend- 
a.nt. ■ Sussan v. Strassor (D, C.-Pa,), 36 
- Fed., Supp, 266. 

, Piaintiil^s refusal to assert a claim 
' agai-Bst a third-party defendant will not 
bar the third-party proceeding tf the 
third-party complainafit asserts that the 
third-party defeiidaiits may be liable 
directly to the defendant m the event 
'.a' "judgment is obtained against him. 
■sQ-reenleaf ' V. Hiiiitiiigdon & B, T. M, R, 
.-&.Coal Go. (I). C.-Pa.), 3 Fed. R, Dec, 

Order Granting Leave t© Bring in 


(Caption.) 


AB, the thlrcl-party defendant.- moves to vacate the order Riade herein 
OP 19—, granting leave to the defendant to i^evve a third-party 

.viiminons and a tliirchparty complaint herein, and to strike the third-party 
coinplamt, on the ground that the claim referi’cd to in the thiiii-party 
complaint is not the same as the claim set forth in the plaiutllUs complaiiit 
herein (or set forth other suitable ground for motion). 


Attorney for third-party defendant. 


, Address. 

Source of Form, and MePherritt v. Hartford ^ Fire Ins. Co. 

Grim v. Lumbermens Mut. Casualty C.-Kebr,), 1 Fed. R. Bee. 88. 

Co. (D. C.-D. C.), 26 Fed, Supp, 715, 
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304. Third-party Summons. 

NOTES TO DECISIONS 

Siifficieiicy of Serriee. to be a sufficient service of third-party 

in an automobile accident case, sub- summons and complaint on a nonresident' 
stituted service on the, secretary of state motorist. Malkin v. Arundel Corp. (D. 
under a Maryland state statute was held C.-Md.), 36 Fed. Siipp. 948. 

3,05. ' Third-Party Complaint. 

IJmted States District Court for the Southern District of 

New York 

Civil Action, Pile Number — 

■A. B., 

Piaintifl:, 

V. 

,C. D,, ' ‘ 

Defendant and Third-Party Plaintiff, iTliird-Party complaint. 

V, 

E.IA, , 

Third-Party Defendant. 

1. Plaintiff A. B. lias filed against defendant C. D. a eompiaint, a copy of 
which is hereto attached as ‘'Exhibit C.’C 

2, (Here state the grounds upon which C. D. is entitled to recover from 
E. P., all or part of what A. B. may recover from C. 1). The statement should 
be framed as in an original complaint.) 

Wherefore C. D. demands judgment against third-party defendant E. P. ' 
for ail sums that may be adjudged against defendant C. D. in favor of 
plaintiff A. B. 

Signed: 

Attorney for C. D., Third-Party Plaintiff. 

Address: 

Source of Form. under Rule 14(a) the plaintiff need not 

Federal Rules of Civil Procedure, Ap- amend his complaint to state a claim 
pendix of Forms, Form 22, changed to against such third party if he does not 
conform with amendment to Rule 14. wish to do so. Satink v. Holland Town- 
ship, D. N. J. 1940, 31 Fed. Supp. 229, 
Cross-Reference. noted, 1940, 88 U. Pa. L. Rev. 751; Con- 

Third party practice Rule 14, this Sup- nelly v. Bender, E. D. Mich. 1941, 36 
plement, p. 226. Fed. Supp. 368; Whitmire v. Partin v. 

Milton, E. D. Tenn. 1941, 2 F. R. D. 83, 
Note of Advisory Comittittee to Rule 5 Fed, Rules Serv. 14a, 513, Case 2; Grim 
14(a): V, Lumbermen's Mutual Casualty Co., 

**The provisions in Rule 14(a) which D* D. C. 1939, 26 Fed. Supp, 715; Car- 
relate to the impleading of a third bola Chemical Co., Inc, v. Trundle, S. D. 
party who is or may be liable to the N. Y. 1943, 3 F, R. D. 502, 7 Fed, Rules 
plaintiff have been deleted by the pro- Serv. 14a,224, Case 1; Roadway Ex- 
posed amendment. It has been held that press, Inc, v, Automobile Ins, Co. of 
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Hartford, Conn. v. Providence Washing- 
ton Ins. Co., N* D. Ohio 1945, 8 Fed. 
Rules Serv._ 14a.513, Case 3. In Delano 
V. Ives, E. D. Pa. 1941, 40 Fed. Supp. 
672, the court said: the weight of 

authority is to the effect that a defend- 
ant, cannot compel the plaintiff, who has 
sued him, to sue also a third party 
whom he does not wish to sue, by ten- 
dering in a third party complaint the 
third party as an additional defendant 
directly liable to the plaintiff.* Thus 
impleader here amounts to no more than 
a mere offer of a party to the plaintiff, 
and if he rejects it, the attempt is a 
time-consuming futility. See Satink v. 
Holland Township, supra; Malkin v. 
Arundel ■ Corp., D. ' Md. 1941, 36 Fed. 
Supp, 948; also Koenigsberger, Sugges- 
tions for Changes in the Federal Rules 
of Civil Procedure, 1941, 4 Fed. Rules 
Serv, 1010. But cf. Atlantic Coast Line 

R. Co. v. United States Fidelity Guar- 
anty Co., M. D. Ga. 1943, 52 Fed. Supp. 
177. Moreover, in any case where the 
plaintiff could not have joined the third 
party originally because of jurisdictional 
limitations such as lack of diversity of 
citizenship, the majority view is that 
any attempt by the plaintiff to amend his 
complaint and assert a claim against 
the impleaded third party would be un- 
availing. Hoskie v. Prudential Ins. Co. 
of America v. Lon*ac Real Estate Corp., 
E. D. N. y. 1941, 39 Fed. Supp. 305; 
Johnson v. G. J. Sherrard Go. v. New 
England Telephone & Telegraph Co., D. 
Mass, 1941, 5 Fed. Rules Serv, 14a.511, 
Case 1, 2 P. R. D. 164; Thompson v. 
Cranston, W. D. N. Y. 1942, 6 Fed. Rules 
Serv.. 14a.511, Case 1, 2 F, R. D. 270, 
aff*d, C. C. A. 2d, 1942, 132 Fed. (2d) 
631, cert, den., 1943, 319 U. S. 741, 63 

S. Ct. 1028; Friend v. Middle Atlantic 
Transportation Co„ G. C, A. 2d, 1946, 
153 Fed. (2d) 778, cert, den., 1946, 66 S. 
Ct. 1370; Herrington v. Jones, E. D. La. 
1941, 5 Fed. Rules Serv. 14a.511, Case 2, 
2 F. R. B. 108; Banks v. Employers:* 
Liability Assurance Corp. v. Central 
Surety & Ins. Corp., W. D. Mo. 1943, 7 
Fed. Rules Serv. 14a.ll, Case 2; Saun- 
ders V. Baltimore & Ohio R. Co., S. D. 
W. Va. 1945, 9 Fed. Rules Serv. 14a.62, 
Case 2; Hull v. United States Rubber 
Co. V. Johnson Larsen & Co., E. D. 
Mich* 1945, 9 Fed. Rules Serv, 14a.62, 
Case 3. See also concurring opinion of 
Circuit Judge Minton in People of 
State of Illinois for use of Trust Co. of 
Chicago V. Maryland Casualty Co., €. 
C. A. 7th, 1942, 132 Fed. (2d) 850, 853. 
Contra: SMar v. Hayes v. Singer, E. B. 
Pa. 1941, 4 Fed. Buies Serv. 14a.511, 
Case 2, 1 P. E. B* 594. Discussion of the 
problem will be found In Commentary, 
Amendment of Plaintiff’s Pleading to 
Assert Claim Against Third-Party De- 


fendant, 1942, 5 Fed. Rules ,,Serv. 811; 
Commentary, Federal .Jurisdiction in 
Third-Party Practice, 1943, 6 Fed, Rules 
Serv. 766; Holtzoff, Some Problems Un- 
der Federal Third-Party Practice, 1941, 

3 La. L. Rev. 408, 419-42CI; 1 Moore’s 
Federal Practice, 1938, Cum, Supple- , 
ment §14.08. For these reasons ■■There- 
fore, the words *or to the plaintiff’ in 
the first sentence of subdivision (a) , 
have been removed by the amendment; 
and in conformance therewith .the ■ 
words The plaintiff’ in the second sen- 
tence of the subdivision, and the %vords 
*or to the third-party plaintiff’ in the 
concluding sentence thereof have' ' like- 
wise been eliminated. 

“The third 'Sentence of Rule 14(a) has 
been expanded to clarify '. the ■ ■ right of 
the third-party defendant to assert any 
defenses which the third-party plaintiff 
m.ay have to the, plaintiff’s claim. This 
protects the impleaded third-party de- 
fendant where the third-party plain- 
tiff fails or neglects to assert a ■pro,per 
defense to the plaintiff^’s action. A new 
sentence has also been inserted .giving 
the third-party de'fendant the ■ ’right to 
assert directly against the original 
plaintiff any claim arising out of the 
transaction or occurrence that is the 
subject matter of the plaintiff’s claim 
against the third-party plaintiff. This 
permits all claims arising out of the 
same transaction or occurrence to be 
heard and determined in the same ac- 
tion, See Atlantic Coast Line R. Co. v* 
United States Fidelity & Guaranty Co., 
M. D. Ga. 1943, 52 Fed. Supp. 177. Ac- 
cordingly, the next to tbe last sentence 
of subdivision (a) has also been re- 
vised to make clear that the plaintiff 
may, if he desires, assert directly 
against the third-party defendant either 
by amendment or by a new pleading any 
claim he may have against him arising 
out of the transaction or occurrence 
that is the subject matter of the plain- 
tiff’s claim against the third-party 
plaintiff. In such a case, the third-party 
defendant then is entitled to assert the 
defenses, counter-claims and cross-claims 
provided in Rules 12 and 13. 

“The sentence reading *The third- 
party defendant is bound by the ad- 
judication of the third-party plaintiff’s 
liability to the plaintiff, as well as of 
his own to the plaintiff, or to the third- 
party plaintiff’ has been stricken from 
Rule 14(a), uot to change the law, but 
because the sentence states a rule of 
substantive law which is not within 
the scope of a procedural rule. It is not 
the. purpose of the rules to state the 
effect of a judgment. 

“The elimination of the words The 
third-party plaintiff, or any other party’ 
from the second sentence of Rule 14(a), 
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together with the insertion of the new stance ^bnt, are^me'rely for the purpose 
phrases ' therein^ are not 'changes of sub- of clarification/^ 

306. ■ Third-party Complaint — ^Damages/Fa!ilty'Airpfeii.e Parts. ■ 

(Caption.) 

;,1. 'The plaintiff, ,xiB, has filed ^ against the defendant CD, ,a complaint, 
a copy of wiiicii is hereto attached as “Exhibit A/'^ ■ 

2.', At ail tiiiies,. ’ hereinafter mentioned the third-party, defendant, EP 
:,Gorporatioii,: 'was' and now is a corporation organized and existing iinder 
;:tile,;lay^s of the state of ~ — , and the third-party , defendant,, CH' Cor- 
poration , was and now is a corporation organized and existing under: the 
'laws of the' state of 

: 3.. /The third-party defendant EP Corporation ■ maiinfactiired the engine 
'Used' in the airplane referred to in 'the coinxjlaint , herein ' and sold and 
'delivered' said engiiie' to ;the third-paidy plaintM^ 

4. Tlie tliird-jjarty defendant, GH Corporation, manufactured and sold 
and dellvei-ed to tlie third-party defendant, EP Corporation, the cylinder 
barrel forging, wliich was inserted in said engine. Oil information and 
belief to ti^e knowledge of said third-party defendants, the said forging 
wovs negiigenlly and defectively manufactured and was unfit and danger- 
ous for the purposes for which it was intended. 

5. The airplane W'reck referred to in the complaint and the death of 
the plaintiff intestate were due to the negligence of said third-party de- 
fendants in tlie luanufacture of said engine and cylinder barrel forging. 

Wherefore, the defendant CD demands judgment against third-party 
defendants EP Corporation and GH Corporation for whatever amount 
judgment may be rendered against the defendant and in favor of the 
Xxlaintiff, and costs. 


Attorney for third-party plaintiff. 


. Address. 

Source of Form. 

Morrell v. United Air Lines Transport 
Gorp. (D. a-N. Y.), 29 Fed. Supp. 7$7.' 

307. Third-party Complaint—Damagas^ Impure FO'Cwi. 

(Caption.) 

1. The plaintiff AB, has filed against the defendant CD, a complaint, 
a copy of which is hereto attached as “Exhibit A.” 

2. At all times hereinafter '-mentioned, the third-party defendant EP 
Corporation Avas and noAv is, a Corporation organized and existing under 
the Igws of the state of — -j-and engaged in the preparation and' distribu- 
tion 'of certain food products, which were.s'old by it in sealed cans. 

3. ' The articles of food, referred to in; the complaint herein 'Were pur- 
chased by the defendant from the third-party defendant in a sealed can 
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on the day preceding that on- wliicli they were^gerved by defeiidaiit 
to ,tlie plaintiff* , . . . , 

4. If any' of said articles of food were iinwiiolesoroe, poisonous, dele- 
terious, or ' otiierwise unfit for consumption, siieli coiidiiioii was 

caused solelj^ and entirely by the negligence and ca.relessiiess of ihe lliird- 
party defendant. , , 

"Wherefore, the defendant prays for judgment against the tliirci-party 
defendant for all sums that may be adjudged against the clefeiiclaiit in. 
faYor of plaintifiV with costs. 


Attorney for plaintiff. 


Address. 

Note, 

See Jeub v. B/G Poods, Jnc. (D. G.- 
Minn.), 2 Fed. R. Dec. 238. 

308. Motion to Amei'id Complaint to Assert Claim against Tliird-party 
Defendant. 

(Caption.) 

Tlie plaintiff moves for iejive to amend the compJaJiit ' by asserting a 
claim against CD, the third-party defendant, on the ground that by order 

dated 10—, tlie defendant was gra,iited leave to serve a third*. 

party complaint on said CD, and a third-party summons and third-party 
complaint have been served on said Cl). A copy of the proposed *a'mend* 
meiit to the complaint is hereto aime^ced. 

Bate . ' 


Attorney for plaintiff. 


Address,:'. 

CHAPTER 12---FABTIES 

Form.. . ■ 

342. Motion to compel additional plain- 
tiff to be brought In. 

342. Motion to Compel Additional Plaintiff to be Brought in. 

(Caption.) 

The defendant moves that Insurance Company be made a party- 

plaintiff herein, on the following grounds: 

This action is brought to recover damages for personal injuries sus- 
tained as the result of an automobile collision. It appears from plain- 
tiff’s answers to interrogatories filed by defendant that the plaintiff was 
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.ci>iE|>eB.8ated, bj In^urauee ' Coin.pa.BY for a, pa:rt of tlie (la,Hia.ges sus- 
tained' bj him., and, t.lia't .Insnra,n(*e Oompaiij ebiiois to be snbroga.ted, 

to the plaintiff’s rights to the extent 'of its payment. By virtue of the 

premises. - fiisTn'aiiee t„Vnnpany is 'an ind,ispensabb’,‘ pa.rtj plaintiff to 

this action.' 

Date-—-. 


,Atto!„i„iey for defendant. 


A,dd,ress. 

Note., 

See Wiiiiam,J 3 v. Powers (I). C.-Ohio), 

2, Fed. R. Dec. 362. 


CHAPTER i2A— JOINDER OP CliAIAIS 

Form , 

343. Motio,n tO' sever. 

343. Motion to Sever. 

(Caption.) 

The defendant (ID moves that the first and second ciaims contained 
in tlie complaint- be severed and proceeded witli separately on the ground 
that he is affected only by the first claim and is not affected by the 
second claim. 

.Date'—. ■ 


Attorney for defendant CD. 


Note. 4.' ■ ■ 

See Federal Housing Admr. v. Chris- 
tianson (D. C.-Conn,), 26 Fed. Supp. 419, 

NOTES TO 

Joinder ©f .daims. 

Plaintiff, in a removed action for 
breach of contract, may amend his com- 
plaint so as to include a claim under 
the antitrust laws. It is unnecessary to 
institute a separate action for violation 
of the antitrust laws and then consoli- 
date with the removed action, because 
the claim under the antitrust laws may 
be added to the removed action by 
amendment. , The ,,, federal, court has,, jur- , 
isdiction to try a claim joined by an 
amended petition that the state court 
would have lacked if the claim had been 
advanced there. Bee Mach. Co., Inc. v. 


Address. 

and Man-Sew Pinking Attachment Corp. 

. V. Chandler Mach. Go.. (,D, C.-Mass,), ,29 
Fed. Supp. 480. 

DECISIONS 

Freeman (C. C. A. 1), 131 Fed. (2d) 
190. Affd. 319 U. S. 448, 87 L. ed. 1509, 
63 Sup. Ct. 1146. 

Since the Rules of Civil Procedure do 
not apply to pi’oceedings in admiralty, a 
seaman injured while unloading his ship 
may not join a common-law action 
against the owners of the unloading 
equipment with an action under the 
Jones Act against his employer. Eg- 
gleston V. Republic Steel Corp. (D. C.- 
N. Y.), 47 Fed. Supp. 658. 

In a patent case, the issues of infringe- 
ment and invasion of trade secrets raised 
'in ,the original complaint against a cor- 
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poratioii and one of its- officers should not 
be tried separately from the issues -of 
patent validity and continued infringe- ' 
ment raised in a supplemental complaint 
against the officer after the corporation 
had consented to a decree against. it on 
the question' of patent infringement. 
Issues in a patent case should not be 
separated for trial if to do so- would 
inconvenience the court or prejudice the 
rights of the parties j and the determina-' 
tion of any one issue would not dispose 
of the entire litigation. The granting 
of a motion for a separate . trial of the 
issues, .in an original complaint in a 
patent case from those raised in a sup-* 
plemeiital complaint would defeat the 
purpose of supplemental pleading. Con- 
mar Products Corp, v. .Lamar Slide Fast- 
ener Corp. (D, C.-N. Y.), 163 Bull. 76, 
50 Fed. Supp. 1019. 

CHAPTEE n— 

Form 

358A. Motion to , intervene in action 
under Fair Labor Standards 
Act.- 


Parties in. Interest. 

In an action fo.r <ieelaratory judgment 
of nonliability o» fire insurance policies, 
a sc^cond insurance company, which ad- 
vanced .funds to the insured on an in- 
demnity contract i’epayabh* only out of 
any ' judgmcni recovere<J from the in- 
surer, was not a real party' in interest 
and need not be joined as a party de- 
fendant. Western Fire Ins. Go. ,v. Word 
(C.'C. A. 5), 131 Fed. ,(2d)' 54.1. / ' 

Separate Trials. 

Where receiver of an insurance com- 
pany filed separate claim to .assets de- 
posited in. 'Iowa, separate judgment 
thereon was proper. .Lvd.ic.k v. Fischer 
■(C. C. A. 5),' 135 Fed. (2(1) 983, ' 


-INTER'VENTION 

Form 

-370, Motion by subrogee to intervene.- 


350. Motion to Intervene as a Defendant under Rule 24. 


Cross-Reference. 

Intervention, rule 24. 

Note of Advisory Committee to rule 24. 

^‘The addition to subdivision (a) (3) 
covers the situation where property may 
be in the actual custody of some other 
off cer or agency — such as the Secretary 
of the Treasury — but the control and 
disposition of the property is lodged in 
the court wherein the action is pending. 

‘'The addition in subdivision (b) per- 
mits the intervention of governmental 
officers or agencies in proper cases and. 
thus avoids exclusionary constructions 
of the rule. For an example of the lat- 
ter, see Matter of Bender Body Co., 
Ref. Ohio 1941, 47 Fed. Supp. 224, 
as moot., N. D. Ohio 1942, 47 Fed. Supp. 
224, 234, holding that the Administrator 
of the Office of Price Administration, 
then acting under the authority of an 
Executive Order of the President, could 
not intervene in a bankruptcy proceed- 
ing to protest the sale of assets above 

NOTES TO 

Permissive Intervaitioii. 

In an action based on a federal statute, 
resort to the spurious class action device 
to facilitate intervention is unnecessary. 
When genera! jurisdiction is conferred 
by a federal statute, those who have a 
c(Vmmon interest in the questions of law 
or fact involved may participate in the 


ceiling prices. Compare, however, Se- 
curities and Exchange Commission v. 
United States Realty & Improvement 
Co„ 1940, 310 U. S. 434, 60 S. Ct. 1044, ; 
where permissive intervention of the ■ 
Commission to protect the public interest 
in an arrangement proceeding under 
Chapter XI of the Bankruptcy Act was 
upheld. See also dissenting* opinion in ■, 
Securities and Exchange Commission v.,; 
Long Island Lighting Co., G. C. A. 2d,'. 
1945, 148 Fed. (2d) 252, Judgment va-.:- 
cateci as moot and case remanded with, " 
direction to dismiss complaint, 1945, 325 '. 
U. S. 833, 65 S. Ct. 1085. For discussion 
see Commentary, Nature of Permissive 
Intervention Under Rule 24b, 1940, 3 
Fed. Rules Serv. 704; Berger, Interven- 
tion by Public Agencies in Private Liti- 
gation in the Federal Courts, 1940, 50 
Yale L. J. 65. 

“Regarding the construction of sub- 
division (b) (2), see Allen Calculators, 
Inc, V. National Cash Register Co., 1944, 
322 U. S. 137, 64 S. Ct. 905d^ 

DECISIONS 

action without independent grounds of 
Jurisdiction. An intervenor whose only 
interest is a common question of law or 
fact must show independent grounds of 
Jurisdiction. Hunter v. Southern Indem. 
Underwriters, Inc. (D. C.-Ky.), 47 Fed. 
Supp. 242. 
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Right, to Intervene. 

. In order to intervene as of right in a 
secondary action by shareholders, inter- 
venor. mnst^ show that his interests are 
or, may be inadequately represented and 
that he will or. may be bound by a judg- 
ment in the action. Mullins v. De Soto 
Secur. .Co., Inc. (D. C.-La.), 45 Fed. 
Supp.,871. 

'An an aetioii. filed by a bondholder for 
himself and .as attorney in fact for other 
owners, a motion to intervene by one of 
the coowners filed after bondholder had 
entered notice of appeal, and then with- 
drawn by turning in his bonds, will be 
granted as a motion to amend, so as to 
enable coowner to complete the appeal. 


American Brake Shoe ■ & Foundry Co. 
V. Interborough Rapid Transit Go, (D. 
C.-N, Y.), 161 Bull 76. 

In ■ a tax action against a railroad a 
stockholder whose rights were merely 
derivative should not be permitted to 
intervene and is not entitled to notice of 
hearing on a supplemental pe.tition for 
judgment if the defendant through which 
his rights were derived did not appeal 
from the original judgment, but stock- 
holders' should be allowed to intervene if 
the application is timely made and there 
is no showing that such intervention 
will prejudice the rights of the original 
parties. . United States v. Warren E. 
Co. (D. C.-N. Y.), 164 Bull. 62. 


358A. Motion to iBterveiie in Action under Fair Labor Standards Act. 

(Caption.) 

EP moves for leave to intervene as a plaintiff in this action, on the 
ground that this is a class suit brought by defendant's employees ■ to 
recover balance of wageKS due them under the Pair Ljibor Standards 
Act (U. S. C.j Title 29, § 201 et seq.), the plaintiff is one of such employees 
to whom a balance of wages is due from defendant as alleged in the 
complaint, and the plaintiff desires to recover judgment in this action for 


balance of wages due him. 
Date . 


Note. 

See Saxton v. W, S, Askew Co. (D. C.- 
Ga.), 35 Fed. Supp. 619. 


NOTES TO 

Right to Intervene. 

Employees described as elevator op- 
erators and janitors can not bring a 
class action to recover overtime com- 
pensation under the Fair Labor Stand- 
ards Act (9 F, C. A., Title 29, § 201 et 
seep; U. S. C. A., Title 29, § 201 et seq.; 
id. IT. S. G.) for themselves and others 
employed as wdndow washers, scrub 
women, and maintenance men since the 
character of the right sought to be en- 
forced is neither joint, common, nor 
secondary, no specific property is in- 
volved, nor is there a common question 
of law or fact, nor a common relief 
sought. Employees similarly situated 
may join their .actions to»- recover- over- 
time compensation under, the Fair Labor 
Standards' Act and the .Rules of Civil, 
Procedure. Lofther v. First Nat. Bank 
(D. e.-IlL), 45 Fed. Supp. 986. 


Attorney for^ EF. 


Address. 


BECISIONS 

An action under the Pair Labor Stand- 
ards Act (F. C. A., Title 29, §201 et. 
seq.; U. S. C. A., Title 29, §201 et seq.; 
id. U. S. C.) to recover overtime compen- 
sation presents a proper case for inter- 
vention by other employees similarly sit- 
uated. Lofther v. First Nat. Bank (D. 
C.-IIL), 45 Fed, Supp. 986. 

The application of the administrator 
of the wage and hour division to inter- 
vene in an action to recover damages for 
overtime vrork filed sixteen months after 
removal to a federal court should be 
denied if the administrator had no claim 
or interest in any possible judgment, and 
■ such ' judgment could not effect the ad- 
ministration of the law. Jacobs v. Vol- 
ney Felt Mills, Inc, (D. C,-Ind.), 47 Fed. 
Supp- 493. 
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AMENDED AND SUPPLEMENTAL PLBTADINGS' 


Form tm 


37CI«' Motion- by Subrogee to Intervene* 

(Caption.) 

- — Insurance Company moves for Iea%’e to intervene as a plaintiff in 
tills action to assert a claim, a.gainst defendant by way of ' subrogation 
to tlie riglits of plaintiff^ on, tlie following grouiifis: 

Tills action is broiiglit to recover damages for persoiiai injuries siis- 
tallied as tlie result of an automobile collision. Tbe applicant co.mpeii" 
sated tb.e plaintiff for a part of the damages sustained by him and , claims 
to be subrogated to tlie plaintiff's riglits against defenclant to.,.,tiie extent 
of its payment. 

Date' - — . 


Attorney for defencla'Ut. 


. Address. 

Note. 

See Williams v. Powers (D. C.-Ohio), 

2 Fed. R. Dec. 362. 

CHAPTER 14~-~~«AMENDEI) AND BUPPLEi^IENTAJ. PLEADINGS 


Form ' Form 

390, '.Suppiementai complaint in credit- 391. Supplemental answer— Res judi- 
' or’s cata. 

375. Motion for Leave to Amend Pleading. 

NOTES TO BECISIO'NS 


Amendment of Pleadings. 

An action in which a cooperative cor- 
poration sued for damages on behalf of 
its members should not be dismissed for 
insufficiency merely, because of failure 
to pj’operly plead, if the plaintiffs have 
individual rights of action, since leave 
to amend the complaint should have been 
granted. Farmers Coop, Oil Co, v. 
Soeony- Vacuum Oil Co., Inc. (C, C. A. 
S), 133 F'ed. (2d) 191. 

The provision of Rule 15(b) as to 
amendment of pleadings after judgment 
looks to supporting the judgment by the 
amendment, or to making the record 
show more perfectly what was really 
tried and decided. It does not authortee 
an amendment to nullify the judgment 
and begin a new contest. United States 
V. Brookhaven (C, C. A. 6), 1S4 Fed* 
(2d) 442. 

If an action is remanded for rehear- 
ing on issues of laches, estoppel, and 
fraud raised by a motion for a new trial 
overruled below on other grounds, the 
pleadings may be amended so as to in- 
clude those issues. Ruppert v. Ruppert# 
--- App, D. C. — , 134 Fed. (2d) 497. 


Denial of Leave to Amend- 

Benial of leave to amend is not an 
abuse of discretion if to allow the amend- 
ment would avail the offerer nothing, 
or if the amended coraplaint was sub- 
ject to summary dismissal, it being a 
mere matter of form whether the 
amended complaint was accepted and 
then dismissed, or refused at the out- 
set. United States ex reL Brensilber v. 
Bauseh & Lomb Optical Co, (C. C, A, 
2 ), 131 Fed. (2d) 545, Affd. by equally 
divided court 320 IJ, S. 711, 88 L. ed. 417, 
64 Sup. Ct. 18L 

In a patent case after answer has 
been hied, a motion for leave to amend 
complaint by omitting prayer for in- 
■ junction and accounting and by demanci- 
ing a jury trial 'will be denied if it ap- 
pears that the purpose is to secure a 
jury trial on the issues raised by the 
complaint and the case is of such nature 
that it ought not to be tried by a jury. 
Stewart- Warner Corp. v. Staley (D. C,- 
Pa.)* 2 Fed. R. Dec, ‘446. 

In an action for infringement of trade 
name, a motion for leave to amend eoni- 
plalnt by omitting request for injunctive 
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relief will not be granted on the eve of 
trial if it appears that the only purpose 
of the amendment is to secure a jury' 
trial. Sterling Products Corp. v. Sterl- 
ing Drug’, Inc. (D. C.-N. Y.), 160 Bull. 
30.. 

' Siipplemeiita! Pleadings^ 

Supplemental pleadings may be al- 
lowed In order to set forth transactions, 
occurrences or events which have hap- 
pened. .since the date of the pleadings 


sought to be supplemented. Ratner v. 
Paramount Pictures, Inc. (D. C.-N. Y,), 
155 Bull. 25. 

The purpose of a supplemental com- 
plaint is ' to present facts accrued since 
the commencement of the action which 
should be litigated with the original mat- 
ters and enlarge the relief to which 
plaintiff Is entitled. Conmar Products 
Corp. V. Lamar Slide Fastener Corp, 
(D. C.-N. Y.), 163 Bull. 33, 50 Fed. Supp. 
1019 . 


.3f§. ' Siipplemental' Coitiplaint in Creditor’s Suit, 


(Caption.) 

foivliis, supplemental complaint served pirrsiiaiit to l.ea;ve granted 
by : order of t.liis court da:ted : — , 19 — , alleges: 

1. Snbsequeiitly to the filing of the complaint and on 19 — 

the plaintiff recovered judgment against the defendant for dollars 

(I — — ), in Court, in an action entitled , plaintiff, against , 

defendant.’’ Execution was duly issued on said judgment and returned 
nulla bona. No part of said judgment has been paid. 

Whei'efore, plaintiff prays that the relief prayed for in tlie original 
complaint be extended to the aforesaid judgment. 


Attorney for plaintiff. 


, Address. 

Note. 

See Consolidated Naval Stores Co, v. 

Brannan Turpentine Co. (D. C.-S. Gar.), 

46 Fed. Supp. 273. 

391, Supplemental Answer — Ees Judicata* 

(CaptiGii.) 

Plaintiff foi* Iris supplemental answer served pursuant to leave granted 

by order of tills court daled , 19 — , alleges’. 

1. Subsequently to the .service of defendant's answer the matters and 
tilings complained of in the complaint were duly adjudicated on the 

merits in an action between the parties hereto in Court, entitled 

“ . plaintiff, against , defendant,” brought on the same claim as 

that set fortii in the complaint. In said action a final judgment was 

rendei'ed on — foi' the defendant dismissing the coinplaiut on the merits. 

Wherefore, tlie defendant demands judgment against Ihe plaintiff dis- 
missing llie complaint with costs. 


Attorney for defendant. 


Address, 


46 DEPOSITIONS AND DISCOVERY— INTERROGATORIES Form 465A 

Note. 

See F. W. Fitch Go, v, Camille, Inc. 

(D. C.-N. y.), 32 Fed. Supp, 838. 

CHAPTER liP-^DEPOSITIONS AND DISCOVERY 

Section 2 — Interrogatokibs 

Form 

455A. Additional interrogatories to 
parties. 

455 A. Additional letermgaiories to Parties. 

1 . Sta.te names a.iid addi‘esses of all persons wlio witnesseil or were 
pi'eseiit at, the , eoIiisioB referred to in the eoraplaint. 

2. When and by wiioin was a report made to the defendant .in respeet 
to the accident referred to in t.lie complaint. 

(The foregoing intei' rogatories may l)e sni table in a tori i-jise and were 
siistaiiied in Crede,ii v. Centra.l E. Co. of New fJersey (D. ih-N. Y.), 1 Fed. 
R. Dec. 168.) 

3. State whether yon lia,d any conversation witli Juiy ]>erstm or persons 
at the Kscene ol; ami a{:'t,er the accident referred to in t-he complaint, and 
if so, sta/te the (M>idenls (>f the conversath,>n. 

(The foregoing inter, rogatory ma.y be suitable in a tcirt ease amPwas 
upheld in Tudor v. Ijeslie ( D. (XAIass.). 1 Fed. R. D(K.\ 448.) 

4. State what claims of the patent in suit are allegeti to have been iin 
M.nged by defendant. 

5. Specify in detail what device or devices used or niamifaelured by 
defendant are alleged to infringe the patent in suit, Indicating which 
claim or claims ol the patent are alleged to have been infringed by each 
of such devices. 

6. Specify what patents and other prior publications will be olfered 
by the defendaiit in evidence at the tritiL 

(The foregoing interrogatories may be suitable in a patent case. Inter- 
rogatory No. 6 was sustained in Nakkeii Patents Corp, v. Rabinowit/. 
(1). C.-N.Y.). 1 Fed. R. Dec. 90.) 

T. State the date on which plaintiff claims to have made the Inventioii 
covered by the patent in suit, date and place of the hrst disclosure of 
tiie invention and to whom made, date and place <d‘ the first drawing of 
Um* invention, <late, ]dace, and manner of iirst reduction to practice. 

(The foregoing interrijgatory may be suitable in a patent t‘ase and was 
allowed in Chandler v. Cutler-Hammer Inc. {D. C.-Wls.'i, 31 Fed. Supp. 
453.) 

8. Describe In detail the structure used by the defendant for the put*" 
pose of — , and submit a blueprint or drawing thereof. 

(The foregoing interrogatory may be addressed a defendant in a 
patent case.) 

9. State whether defendant has sold or offered for sale any devices 
bearing the label referred to in the complaint, and if the answer is in 
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tlic3 affirmative^, state tlie period during which they were offered for sa/ie 
and the number sold during such period. 

(The foregoing interrogatory may be suitable in a trade-mark case.) 
Bate . 


Attorney for- 


Address, 


Mote. 

These interrogatories are supplemental 
to those in Form 455, p, 261 of parent 

volume. 


466. Motion for Production of Documents Under Rule 34. 


Section X Production of Docuiments 
Note. 

The allegation of materiality in the 
last paragraph of this Form in parent 
volume no longer required in view of 
the amendnient to Rule 34. 

The advisory committee’s note to 
amend Rule 34 read, see p. 230, this 
supplement. 

^^The changes in clauses (1) and (2) 
correlate the scope of inquiry in Rule 
20(b), and thus remove any ambiguity 
created by the former differences in Ian- 
gauge. As stated in Olson Transporta- 
tion Co. v. Socony-Vacuum Oil Co., E. D. 
Wis. 1944, 8 Fed. Rules Serv. 34.41, Case 
2, Rule 34 is a direct and simple 

method of discovery.’ At the same time 
the addition of the words following the 
term ‘parties’ makes certain that the 
person in whose custody, possession, or 
control the evidence reposes may have 
the benefit of the applicable protective 
orders stated in Rule S0(b). This change 
should be considered in the light of the 
proposed expansion of Rule 30(b). 

“An objection has been made that the 
word ‘designated’ in Rule 34 has been 
construed with undue strictness in some 


district court cases so as to require 
great and impracticable specificity in 
the description of documents, papers, 
books, etc., sought to be inspected. The 
Committee, however, believes that no 
amendment is needed, and that the 
proper meaning of ‘designated’ as re- 
quired specificity has already been de- 
lineated by the Supreme Court. 'See 
Brown v. United States, 1928, 276 U. S. 
134, 143, 48 S. Ct. 288 '(‘The subpoena 
* * ^ specifies with reasonable par- 
ticularity the subjects, to which the docu- 
ments called for related.’) ; Consolidated 
Rendering Co. v, ■ Vermont, 1908, 207 
U. S. 541, 543-544, 28 S. Of 178 (‘We 
see no reason why all such books, papers 
and correspondence which related to the 
subject of inquiry, , and were, describecl 
with reasonable detail, should, not be 
called for and the company directed 'to 
produce them. Otherwise, the State 
would be 'compelled to, designate .each 
particular paper which it desired, whicli 
presupposes ' ,an accurate' knowledge of 
such papers, which the tribunal desiring 
the . papers would ^ jirobably rarely, if 
ever, have.’).” 


Section 4— Physical Examinations 

F’’orm 

471A. Motion for physical examination 
to determine paternity. 


471 A* Motion for Phys-kal Examination to Determine Paternity. 

(Gaption.) 

. The plaintiff moves the court for au’ order directing that the defendant 
'and her child XY submit to a physical examination by a physician desig- 
nated by the court for the purpose of a blood-grouping testy in order that 
a 'Comparison of their blood with' plaintiff Mood may be made. The 
’ground of this motion is that one of the issues this action is whether 



47 DEPOSITIONS AND DISCOVERY^EEQUESTS EOE ADMISSION Form 4/77 

hir nhuiuiii in tlu‘ i-ather of the defeB.dant'B.cMM XY^ the 

fitaferaily hi it I the defeiiclaiit asserting ; it ; a,iid the proposed blcioti tests 

wiU coiissimte material evidence on this issue. ■ 

Ijate . ■ 


Siiiiixe ot* Form* 

Beacli V. Beach, 72 App. B. C. '318, 
114 BYd. (2cl) 479. 


Attorney for plaintiff. 


Address. 


Section 5— Keqitests for Admissions 

Form ^ Form 

480A, Motion for leave, to serve- a re- 484, Reply to request' for 'admissions. 

quest for admissions. 485. Objections to request for 'ad'-» 

mis-sions. 

477. Request for Adittission under Eide 36. 

Plaintiff A. B. requests defendant G. D. within — — days after servicje' " 

of this request to make the following admissions for the purpose of this 
action only and subject to all pertinent objections to admissibility ivliieli' 
niay be interposed at the trial ; 

1. That, each of .the following doeumentSj exhibited with this request is 
genuine. 

(B'ere list the documents and describe each document.) 

2. That each of the following statements is true. 

(Here list the statements.) . 

Signed 


Attorney for plaintiff. 


AxMress. 

Note of Advisory Coromlttee to- Bale 

a6(a): 

'‘^The first change in the first sentence 
of Rule 36(a) and the addition of the 
new second sentence, specifying when 
requests for admissions may be served, 
bring Rule 36 in line with amended 
Rules 26(a) and 33. Inhere is no reason 
why these rules should not be treated 
alike. Other provisions of Rule 36(a) 
give the party whose acimissiems are re- 
quested adequate protection. 

‘*The second change in the first sen- 
tence of the rule removes any uncer- 
tainty as to whether a party can be 
called upon to admit matters of fact 
other than those set forth in relevant 


Source of Form. 

Federal Rules of Civil Procedure, Ap- 
pendix of Forms. Form 25 [477] has been 
amended to incdiide a provision for the 
designation of a time limit within which 
to comply with the request. Under Rule 
36 as amended such a period must be 
fixed in the request, extending for any 
length of time desired “not less than 10 
days after service thereof or within such 
shorter or longer time as the court may 
allow on motion and notice.” 

Cross-Beference. 

Admission of facts and of genuine- 
ness of documents; rule 36, this Supple- 
ment. 
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documents described in and exhibited 
with the request. In Smyth v. Kaufman, 
C. C., A. 2d, 1940, 114 Fed. (2d) 40, it 
was held that the word ‘therein/ now 
stricken from the rule, referred to the 
request and that a matter of fact not 
related, to any document could, be pre- 
sented t.o the other party for admission 
or denial. The rule' of this case is now 
clearly sta.ted. 

“The substitution of the word ‘served* 
for, ‘delivered* in the third sentence of 
the amended rule is in conformance with 
the use of the word ‘serve* elsewhere in 
the rule and generally throughout the 
rules. See also Notes to Rule 13(a) and 
33 herein. The substitution of ‘shorter 
or longer* for ‘further* will enable a 
court to designate a lesser period than 
10 days for answer. This conforms with 
a similar provision already contained in 
Rule ' 33. 

“The addition of clause (2) specifies 
the method b 5 ^ which a party may chal- 


lenge the propriety of a request to ad- 
mit. There has been considerable dif- 
ference of judicial opinion as to the cor- 
rect method, if any, available to secure 
relief from an allegedly improper re- 
quest. See Commentary, Methods of Ob- 
jecting to Notice to Admit, 1942, 5 Fed. 
Rules Serv. 835; International Carbonic 
Engineering Co. v. Natural Carbonic 
Products, Inc., S." D. Cal. 1944, 57 Fed. 
Supp. 248. The changes in clause (1) 
are merely of a clarifying and conform- 
ing nature. 

“The first of the. added last two sen- 
tences prevents an objection to a part 
of a request from holding up the an- 
swer, if any, to the remainder. See sim- 
ilar proposed change in Rule 33. The 
last sentence strengthens the rule by 
making the denial accurately reflect the 
party’s position. It is taken, with neces- 
sary changes from Rule 8(b).” 


NOTES TO DECISIONS 


Request for Admission. 

Costs may not be taxed against a 
defendant wLo refuses to admit facts 
which are not a part of the plaintiff *s 
prima facie case. Fidelity Trust Co. v. 
Stickney (C. C, A. 7), 129 Fed. (2d) 606. 

A request for admission of a conclu- 
sion of law rather than of facts is im- 
proper and may be refused. Fidelity 
Trust Co. V. Stickney (C. C. A. 7), 129 
Fed. (2d) 506. 

Failure to answer request for admis- 
sion admits the matters in question, and 
a later contention on appeal that the 
request was not proper is without merit. 
Adventures in Good Eating, Inc. v. Best 
Places to Eat, Inc. (C. C. A. 7), 131 
Fed. (2d) 809. 

This rule is not self-executing, and if 
one would take advantage of its provi- 


sions ail the facts necessary to invoke 
the consequences must be made in some 
way to appear. Gilbert v. General Mo- 
tors Corp. (C. C. A. 2), 133 Fed. (2d) 

997. 

A motion to strike does not lie to test 
the sufficiency of a response to a request 
for admission of facts but only when 
such response contains scandalous or 
other objectionable matter. Momand v. 
Pax*amount Pictures Distributing Co., Inc. 
(D. C.-Mass.) , 36 Fed. Supp. 568. 

Summary judgment may be granted 
against a party who fails to respond to 
a request for admission of facts which 
prove his adversary’s case. Merriman 
V. Broderick (D. C.-R. L), 38 Fed. Supp. 
13. 


480 A. Motio'H for Leave tO' Serve a Request for Adttiissions. 

Plaintitf, A.B., moves the court for leave to serve upon the defendant, 
C.D., the annexed written request for the admission by the said defendant 
(of the genuineness of the documents therein described and exhibited) (of 
the truth of the matters of fact set forth therein). 


Attorney for 'paintiff, A.B;. ' 


'This motion may be made with or , ' 

without notice. See notes to Form 477.; ^ 
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484* Reply to Eeqiiest for AdmissioBS* 

(Caption.) 

The defendant replies to th.e request for adinissioiis, dated. ~ , 

19 — 5 as follows.': 

1. Admits the geiiuiiieuess of the doeuments deseribed .in pjiragraplis — - 
and — of the request. 

2. Denies the genuineness of the documents deseribed. in |')arag.raplis- 

a.nd — of the request. 

d. Admits t.h..e truth of tlie’ stateirier.its of fact e<.)ntaii.ied. iu pa.rag.rapl.is — 
and — of the request. 

4. Denies tiie truth of the statements of fact eontained In paragraphs 
— -a.nd — ^of the request. 


(ID. defendaiit. 


Cross -Eef-erence. 

See notes to Form 477, this Supple- 
ment. 

485. Objections to Request for Admissions. 

(Caption.) 

Defendant objects to the matters set forth, in paragraphs — and - of 

piaintilf’s . request for admissions dated - — - — — - , Ih- , on tln^^ 

gTound that ' they are privileged iii that they relate to corifidentiai coin- 
munications between (here insert) and to the matters set forth in luira- 
graphs — and — of said request for adnussions on the gi*onnd that tiiey a!‘i‘ 
iiTele%mnt to any of the issues in this action in that (Iiere iiisertj. 

Attorney for deihudant. 


Notice of Hearing 

To-- 

Attorney for plaintiff. 


Address. 


Address. 

Please take notice, that the undersigned will bring the above o]>jectinns 

to request for admissions on for hearing before this court in Room , 

United Htates Court House, Foley Square, Borough of ^Manhattan, City 

New York, on the — day of — — , 19—, at 10:80 o’clock in tfie forr*^ 

noon of- that day or as soon thereafter as eonn.sel can be heard. 


Attorney for det'mulant. 


Addre^. 



Form' 528 


FEDERAL PROCEDURAL FORMS 


60 


Cross-Reference, 

See notes to Form 477, this Supple- 
ment. 

Source of Form, 

The foregoing .practice was approved 
in Sulzbacher v. Travelers ins. Co. (B. 
C.-Mo,), ' 2 Fed. R. Dec. 491, 'and in 
.Booth Fisheries Corp, v. General Foods 


Corp. (D. C.-DeL), 27^Fed.' Snpp. 268, 
It was disapproved in Nakrasolf v. 
United States Rubber Co. (D. C,-N. Y.), 
27 Fed. Snpp. 953; Modern Food Process 
Co,, Inc. V. Chester Packing .& .Provision 
Co., Inc. (D. C.-Pa.), 3.0 Fed. Snpp. 520, 
on the ground that Rule 36 (p. 919 of 
parent volume) operates extra judicially. 


GHAPTEE IT— TRIALS 

Section 2 — Dismissal of Actions 

528. Notice of Voliintary Dismissal. 

(Caption.) 


To- 


Attorney for defendant. 


• Address. . 

Please take notice that this action is hereby dismissed. 
Date ^ . 


Attorney for plaintiff. 


■•Note. 

Amended Rule 41 (a) (1) provides 
that the plaintiff may hie a notice of 
disniis.sal at any time before service of 
an answer or of a motion for summary 
judgment, whichever first occurs. 

The Advisory ; Committee’s note to 

amended Rule 41(a)' read: 

^'The insertion of the reference to Rule 
66 correlates Rule 41(a) (1) with the 
express provisions coneerning ' dismissal 
set forth in amended Rule 66 on re- 
ceivers. 

^‘The change in Rule 41(a) (1) (i) 
gives the service of a motion for sum- 
mary judgment by the adverse party the 
same effect in preventing unlimited dis- 
missal as was originally given only to' 
the service of an answer. The omission 


529. Stipulation of Dismissal. 


Address. 

of reference to a motion for summary 
judgment in the original rule was sub- 
ject to criticism. 3 Moore’s Federal 
Practice, 1938, 3037-3038, n. 12. A mo- 
tion for summary judgment may be 
forthcoming prior to answer, and if well 
taken will eliminate the necessity for an 
answer. Since such a motion may re- 
quire even more research and prepara- 
tion'-than the answer itself, there is good 
reason why . the service of the ■ motion, 
like that' of the answer, should prevent a 
voluntary dismissal by the adversary 
without court approval. 

^^The'word ‘generally’ has been strick- 
en from Rule 41(a) (1) (ii) in order to 
avoid confusion and to conform with the 
elimination of the necessity for special 
.appearance by original Rule 12(b).” 


(Caption.) 

The xiiidersigried being all of the parties who have appeared herein, hereby 
stipulate that this action be dismissed without costs to either party. 
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Form 552 


Date- 


Cross-Ref ereiice. 

See notes to Form 528. 

Notice of Motion for Voluntary Dismissal by Order of Court, 

Note. of the amendmeHt of Rule 41(a) ^ (1) 

The note to Form 530 in p.arent volume (i)' to Form 528. 

has been, rendered inaccurate by virtue 

S,ECTioN 3 — Consolidation of Actions 


.Form 

552. Motion to consolidate for trial of 

issue. 

553. Order to consolidate for trial of 

issue. 

553A. Motion .for separate trial — Defense 
of statute of limitations. 


Form 

553B. Motion for separate trial— Ques- 
■ tion as, to Whether Engaged 'in. 
Interstate Commerce. 

■553C. Motion fo,r separate trial — Defense' 
of release. 


*552. Motion to Consolidate for Trial of Issue. 

United States District Court 
.... District of — 


AB, 


Plaintiff, 

XY, 

Y. 

, Defendant. 

CD, 


- 

Plaintiff, 

XY, 

V. 

Defendant, j 

EF, 


Plaintiff, 

XY, 

V. 

Defendant. 


The defendant moves that the above-en titled causes be consolidatecl 
for the purpose of (Ietermini.ng the issue of defendant’s inental capacity 
to enter into a contract at the times' when the contraets referred to in 
the complaints are alleged to have been made. The ground of this motion 
is 'as follows: Each action is brought against the same clefeiidaBt on a 



Form 553 


FEDERAL PROCEDURAL FORMS 


52 


contract alleged to have been entered, into between the a.nd the 

defeiiclant. The several contracts are claimed to have been, made between 

19— y and , .19 — . In each, action the defendant pleaded' 

the defense of i'.iisa'i:ii.t3^ and mental incapacity to enter into a contract. 
The. issue of iiisa..iiity is common to all of said actions and if deter.mined 
fa/vor of defendant will dispose of all of said actions. 

Date — — . 


Attorney for plaintiff.. 
Address. 

■Source of Form. 

Hotel George V v. McLean (D. G.~ 

,D.,C.), 1 Fed. R. Dee. 241. 

553, Order to Consolidate for Trial of Issue. 

United States District Court 
District of ^ 

A.B, 

X.Y, 

.CD, 

XY. 

EF, 

XY, 

The defendant having moved to consolidate the above-entitled causes for 
the purpose of determining the issue of defendanfs mental capacity to 
contract, and, it appearing to the court that such consolidation is to the 
best interests of fhe |>arties, it is this day of *, 19—, 

Ordered, tha t the said causes be consolidated for trial upon the following 
issues : 

1. Was the defendant XY mentally competent to make a contract at 
all times between — — - 39 — j, and — — 19—? 


Piaintiff, 1 

Y. f 

Defendant, j 

Plaintiff, 

T. 

Defendant. 

Plaintiff, 

T. ' 

Defendant.^ 
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Form, BotiA 


2, .If t]:ie aiis'wer to t,he foregoing ciuevStion is was tiie defer,]ida.iit' 

X'.Y ..mentally iiieonipeteiit ;it,. 'a.1.1 times dTi!i,i.ig the sa.ici pei:riod o.r was lie 
competen..t to make a. contract some or times diirirtg said pei'iocL and 
if so. when, a.iifl particnla.rly on each of the following da. tes: - - 

j[9 — • — . — ;|9 — . ^ 19-^-.-. 

Date . 


Tinited States tl.,isti.'ict j'lidge. 

Scarce of Form. ■ 

Hotel George V v. McLean (D. C.- 
D. C.), 1 Fed. R. Dec. 241. 


NOTES TO DECISIONS 


Coinfession of Jnd-gment. 

Rule 42 does not deprive any one of 
the beneficent provisions of Rule 68 rela- 
tive to offers to confess judgment. Cover 
V. Chicago Eye Shield Co. (C. C. A. 7), 
136 Fed. {2d) 374. 

Consolidation. 

In a removed action for breach of con- 
tract, it is unnecessary to institute a 
separate action for violation of the anti- 
trust laws and then consolidate with the 
removed action, because the claim under 
the antitrust laws may be added to the 
removed action by amendment. Bee 
Mach. Co., Inc. v. Freeman (G. C. A. 1), 
131 Fed. (2d) 190. Affd. 319 U. S. 448. 
87 L. ed. 1509, 63 Sup. Ct. 1146. 

A motion to consolidate twenty actions 
to cancel citizenship, the complaint in 
each action alleging similar acts and for 
which substantially the same evidence 
will be offered, should be granted. In 
the trial of such consolidated actions the 


trial judge should make separate findings 
as to each defendant. United States v. 
Kuhn (D. C,-N. Y.), 162 BuiL 53. 

Rule 42 confers on, the district court 
broad discretionary powers for consolida- 
tion of actions, “involving a common' 
question of law or fact.” Rule 13(a) 
should be construed in harmony with it. 
Prudential Ins. Co. v. Saxe, — • App. ,D. C. 

134 BW: (2d) 16. 

Separate Trials* 

Issues should not be tried separately 
unless neces.sary to prevent undue delay 
or hardship. In an action to recover 
damages to personal property, the issue 
of liability should be settled first if proof 
of damages would neces.sitate te.stimony 
of over thirty-five persons, since deter- 
mination of liability may dispose of the 
entire controversy, Rickenbacher Transp., 
Inc. V. Pennsylvania R. Co, (D. G.-N. Y.), 
163 BuiL 74, 3 Fed. R. Dec. 202. 


553A* MottoH for Separate Trial — Defense of Statute of Limitations. 

(Caption.) 

The plaintilf (defendant) moves for a separate trial of tlie issues raised 
by the defense of the statute of limitations interposed in tiie defendant’s 
answer, in advance of trial on the remaining issues, on the following 
grounds: This action is brought to recover triple damages foi* violations 
of the antitrust acts. The evidence will be voluminous and the trial will 
be protracted. It is, therefore, in the interest of all concerned that the 
defense of the statute of limitations be determined in advance of a trial 
of the remaining issues, since if the defense is iletermined In defendant’s 
favor, the litigation will disposed of without a trial of ilie remaining 
issues. 
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Date 


Attorney for plaintiff (clefenelaiit). 


Address. 

.Source of Form* 

Seaboard Terminals Gorp. v. Standard 
Oil Co. (D, C.-N. Y.), 30 Fed. Supp. 671. 

NOTES TO. DECISIONS 


Copyriglit Cases. 

In ' an action for infringement of copy- 
right,. the court may grant a separate 
and preliminary trial on the • issue , of 
whether continuity filed by defendant 
was, ■ a ' .reasonably fair synopsis of de- 
fendant’s him. Dollar v. Samuel Gold- 
wyn, Inc. (D. C.-N. Y.), 40 Fed. Supp, 
534, 

Patent Cases* 

Within its sound discretion the court 
has a right to order separate trials in 
issues of validity and infringement in 
patent suits. Woburn. Degreasing ,Co. v. 
Spencer Kellogg & Sons, Inc. (I). C.-N. 
Y.), 37 Fed. Supp. 311. 

Issues in a patent case should not 
be separated for trial if to do so would 
inconvenience the court or prejudice 
the idghts of the parties, and the 
determination of any one issue would 
not dispose of the entire litigation. The 
granting of a motion for a separate trial 
of the issues in an original complaint in 
a patent case from those raised in a 
supplemental complaint would defeat the 
pux’pose of supplemental pleading. Con- 
mar Products Corp. v. Lamar Slide Fas- 
tener Corp. (D. C.-N. Y.), 163 Bull 76, 
50 Fed. Supp. 1019. 

Plaintiff Eight ’ to Apply Tor „ Separate 

Trial. 

A sepax'ate trial may be granted on an 
application made by plaintiff. Seaboard 


Terminals Corp. v. Standard Oil Go. (D. 
C.-N. Y.), 30 Fed. Supp. 671; Society 
of European Stage Authors & Com- 
posers, Inc. V. WCAU Broadcasting Co. 
(D. C.-Fa.), 35 Fed, Supp. 460. 

Separate .Judgments. 

Where receiver of an insurance com- 
pany hied separate claim to assets de- 
posited in Iowa, separate judgment was 
proper. Lydick v. Fischer (C. C. A. 5), 
135 Fed. (2d) 983. 

Statute of Limitations. 

Where the trial of the cause may be 
complicated and protracted, since a de- 
termination of the issue of statute of 
lixnitations may end the entire litigation, 
the court may in its discretion, grant a 
separate trial of that issue. Seaboard 
Terminals Corp. v. Standard Oil Co. (D. 
C.-N. Y.), 30 Fed, Supp. 671; Momand 
V. Paramount Pictures Distributing Co., 
Inc. (D. C.-Mass.), 36 Fed. Supp. 568. 

Yeniie of Action in Question. 

Where suit is brought in a district 
other than that in which the venue was 
hxed by contract, the validity of the 
contract, when attacked on the ground 
of fraud, should be first determined. 
Clark V. Lowden (D. C.-Minn,), 48 Fed. 
Supp, 261. 


553B. Motion for Separate Trials — Question as to Whether Engaged in 
Interstate Commerce. 

(Caption,) 

The defendant mores for a separate trial, in advance of a trial of the 
remaining issues, on the question whether the plaintiff was engaged in 
interstate commerce at the time of the injui-y referi-ed to in the complaint, 
on the following grounds: 

This action is bi'ought under the Federal Employers’ Liability Act by 
a railroad employee against his employer to recover damages for personal 
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injuries alleged to have been sustained by reason of defeiidaiifs negli- 
gence. : As a prerequisite to , a recovery, ■ plaintift* must establish . that he 
was engaged in interstate commerce' when he siistai'iied the personal in- 
Jnries complaiiiecl of. This is denied by defendant This issue is separate 
and distinct from the issues of negligence and amount of damages, A 
deterininatioii in defendant's, favor will dispose of the litigation without 
a trial of the remaining issues. 

Date . 


Attorney for clef end ant. 

Source of Fonn. Address. 

Ermin v. Pennsylvania R. Go. '(D. G.- 
N. Y.), S6 Fed. Supp. 93,6. ■ 

553C. Motion for Separate Trial. — Defense of Eelease* 

(Oaption.) 

The defendant moves for a. separate trial in advance of a trial of ..the 
remaining issues in this action in respect to the issues raised by the 
defense of release, tind 'the reply 'that the i*elease was obtained by f,raucl 
and duress. 

This actio.n is brought to^ recover damages for pe'.i.‘sonal injuries tdaimed 
to have been caused by defendantts. a..lleged negligence. The issues .raised 
by the defense of release and the reply thereto are separate and distinct 
from the other issues and involve different evidence. A determination 
of these issues in defendant’s favor wdl! render a trial of the remaining 
issues unnecessary and will finally disj)ose of this litigation. 


Date- — 

Attorney for defendant. 

Source of Form. 

Bedser v. Horton Motor Lines, Inc. 

(C. C. A. 4), 122 Fed. (2d) 406. 

Address. 

SECTIOS- 4 — SCBPOEHAS 


556. Notice of Motion to Quash or Modify Subpoena for Production 
of Documents. 

(Caption.) 


To '■ ' 


Attorney for plaintiff. 



Address. 


Please take notice that on 19-—, at 10:30 A.M., or as soon 

thereafter as counsel can be heard, defendant will move this court at 
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, foi* ail order . (quashing). ■ .(inodifying) the subpoena, for the 
lirodiietion of documents heretofore served on defendant and dated - 
— , 19—, on the ground that said subpoena is unreasonable and oppressive 
ill that.** .. 

Date — - — — — ^ , 


Attorney for defendant. 


Ooss-Refereitce, 

Subpoena for production of documen- 
tary evidence, see Rule 45(b), this Sup- 
plement, p. 231. 

Note of Advisory Committee tO' Rule 
45 ■ (b). 

“The added words, ‘or tangible things’ 
in siibdivisidn (b) merely make the rule 

559. Notice of Motion for Issnanc 
of Documentary Evidence 
lete]. 


Address. 

for the subpoena duces tecuin at the 
ti’ial conform to that of subdivision (d) 
for the subpoena at the taking of de- 
positions. 

“The insertion of the words ‘or modify’ 
in clause (1) affords devsirable flexi- 
bility.” 


5 of a Subpoena for the Production 
on Taking of a Deposition [Obso- 


560. Order for Issuance of a Subpoena for the Production of Docu- 
mentary Evidence on the Taking of a Deposition [Obsolete]. 


Note. 

Forms 559 and 560 in parent volume 
rendered obsolete by amendment of Rule 
45(d) fl), see amended rule, this Sup- 
plement, p. 231- 

The Advisory Committee’s note- to 
amended Rule 45(d) (1) read: 

“The added last sentence of amended 
subdivision (d) (1) properly gives the 
subpoena for documents or tangible 
things the same scope as provided in 
Rule 26(b), thus promoting uniformity. 
The requirement in the last sentence of 
original Rule 45(d) (1) — to the effect 
that leave of court should be obtained 
for the issuance of such a subpoena— 
has been omitted. This requirement is 
unnecessary and oppressive on both 


counsel and court, and it has been cri- 
ticized by district judges. There is no 
satisfactory reason for a differentiation 
between a subpoena for the production 
of documentary evidence by a witness 
at a trial (Rule 45(a)) and for the pro- 
duction of the same evidence at the tak- 
ing of a deposition. Under this amend- 
ment, the person subpoenaed may ob- 
tain the protection afforded by any of 
the orders permitted under Rule 30(b) 
or Rule 45(b). See Application of Zenith 
Radio Corp., E.D.Pa.l941, 4 Fed.Ruies 
Serv. 30b.21, Case 1, 1 F.R.D. 627; Fox 
v. House, E.D.OHa.l939, 29 F.Supp. 673; 
United States of America for the Use 
of Tilo Roofing Co., Inc, v. J. Slotnik 
Co., D.Conn.l944, 3 F.R.D. 408.” 


Srction 5~Veki)ict and Findings 


.Porni' . ' ■ 

566A. Motion for judgment notwith- 
standing the verdict and, in the 
alternative, for a new trial. 

568 A. Order granting new trial on part 
of issues. 


Form 

568B. Order denying new trial on condi- 
tion of remittitur. 

570A. Order on motion for judgment 
notwithstanding the verdict or, 
in the alternative, for a new 
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566 A« Motion for Jiidgment Notwithsta.ndmg' th-e ' Verdict, and j in the 
Alternative, for a New Trial. 

(Caption.) 

Tiie plaintiff* (defendant) moves to set aside the verdict (and judgnient) 
herein, and to have Judgment entered in accordance with his motion "for 
a directed verdict, on the following grounds: 

1. The court erred in. denying plaintiff ^s (defendant’s) motion for a 
directed verdict. 

2. There was no substantial evidence to sustain the verdict. 

Ill the alternative, the plaintiff (defendant) moves to set aside the 
verdict and jndgmeiit herein and for a new trial, on the following grounds : 

1. The court erred in denying plaintiff's (defendant’s) motion for a 
directed verdict. 

2. There was no substantial evidence to sustain the verdict. 

3. The amount of the damages awarded by the Jury is grossly excessive. 

4. The court erred in overruling plaintiff's (defendant’s) objections to 
the evidence, to wit: [Here insert]. 

5. The court erred in sustaining defendant’s (plaintiff’s) objections to 
evidence, to wit: [Here insert]. 

6. The court eiued in instructing the jury, to wit: [Here insert], 

7. The court erred in refusing to give instructions to the jury requested 
by plaintiff (defendant), to, wit: [Here insert]. 

8. The court erred in denying plaintiff’s (defendant’s) motion for a 
m.istriaL 

9. The court eri-ed in overruling plaintiff’s (defendant's) challenges of 
jurors for cause. 

10. The reinai’ks made hy defendant’s (plaintiff’s) counsel to the jury 
were irrelevant and prejudicial, depriving plaintiff (defendant) of a fair 
and impartial trial, to wit: [Here insert]. 

11. The plaintiff (defendant) was deprived of a fair and impartial 
trial i)y reason of [Here insert]. 

Date — . 


Attorney for plaintiff (defendant). 


Address. 

568A. Order■'Granting^New,•Tmlo^l■Part of Issmesc .. ' 

(Caption.) 

This cause was iieard on plaintiff’s motion to set aside the verdict as 
grossly inadequate and for a new trial, and the court being fully advised, 
it is 

Ordered, that the verdict heretofore rendered herein be set aside as 
g!*ossly inadequate and a ue%v trial is hereby granted solely as to issue 
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of tlie amomt of damages .to ■ be recovered by tbe plaintiff against tlie 
defendant; and it is.fnrtlier 

Ordered,, tliat at the new trial hereby granted, the plaintiff be deemed 
entitled to, , recover on the ground that the damages sustained by him 
were caused by defendant's negligence and the plaintiff was free from 
conti'ibtitory negligence. 

Bate—. , : 


, , . United States district Judge. 

So-iirce of Form* ■ also Tompkins v. Pilots*^ Assn. ' (D. C.- 

Gliesevski v. Strawbridge & Clothier Fa.), 32 Fed. Sapp. 439. 

(I). C.-N. 'L), 25 Fed.'Snpp. 325. See 

NOTES TO BECISIONS 


Errors Occurring at Trial. 

The denial of a motion for a new trial 
based on a jnroFs affidavit attempting 
.to show mistake of ■ evidence and mis- 
apprehension of law is discretionary with 
the trial court, and will not be reversed 
on appeal. Bateman v. Donovan (C. C. 
A. 9), 131 Fed., (2d) 769. 

Error that does not affect the sub- 
stantial rights of a party is not ground 
for granting a motion for a new trial. 
Alcaro v. Jean Jordeau, Inc. (D. C.- 
N. J.), 3 Fed. R. Dec. 61. 

■Motion for. Rehearing. 

Motion for rehearing must be consid- 
ered as addressed to the exercise of the 
power of the trial court under Rule 59, 
which is applicable to what were for- 
merly petitions for rehearing in equity. 
Safeway Stores, loe. v. Coe, •— App, D. 
C. 136 Fed. (2d) 771. 

Newly-Disoovered Evidence. 

A motion for new trial because of- 
newly-discovered evidence must allege 
previous diligence to iearn about ■ such 
evidence. Colonial Book Co., Inc. v. 
Amsco School Publications, Inc. (D. ■ C.- 
N. y.), 48 Fed. Supp. 794. ■■ 

Order Granting New Trial. 

An ox'der granting a new trial after 
verdict and judgment may be set aside 
if erroneously granted even after expira- 
tion of the term of couil, since such an 
order is interlocutory and leaves fhe 
case undisposed of. The granting or re- 
fusing of a new trial is discretionary 
with the trial court and will be reviewed 
only for a clear abuse of authorityt 
Bateman v. Donovan (C, C. A. 9), 131 
Fed. (2d) 759. 


In an action to compel distribution of 
proceeds of a life insurance policy in 
which the parties stipulated that the fund 
had not been distributed, a motion for re- 
hearing by defendant to modify the de- 
cree as to plaintiff^s share which set out 
distribution to all other parties contrary 
to the stipulated facts was denied. A 
party is not entitled to a rehearing to 
establish a fact contrary to that stipu- 
lated by all parties in interest, Reed v. 
Hardt (D. C.-Pa.), 164 Bull. 98. 

A court may grant a new trial for 
reasons wholly different from those ad- 
vanced in a motion for a new trial, but 
the time within which a court may act 
on .its own, initiative may -not be .ex- ■ 
tended. The determination of a jury 
should not be set aside in granting a 
new trial, except under unusual circum- 
stances. The granting of a new trial 
limited to the amount of damages after 
striking from the record motion for a 
new trial is on the initiative of the 
court. Freid v. McGrath, 76 App. D. C. 
388, 133 Fed. (2d) 360. 

Setting Aside JudgmeiiL 

Under Rule 59 the trial Judge in Ms 
discretion may set aside a Judgment for 
“mistake, inadvertence, surprise, or ex- 
, cusable neglecf Westmoreland Asbes- 
tos Co., Inc. V. Johns-Maiiville Corn, (d 
C. A. 2), 136 Fed. (2d) 844. 

Suspension of Appeal Time. 

The time for taking an appeal is sus- 
pended by a seasonably hied motion for 
; new trial or petition for rehearing, 
Safeway Stores, ine. ' v . ^ Coe, ' ' App, D. 

136 Fed, (2d) 771. 
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568B. Order Denying New Trial on Condition of Reiiiittit:iii% ' 

(Caption.) 

TMs cause was heard on defendant’s motion to set aside tlie werdict 
and for a new trialj and the court being of the opinion that the amount' 
of the verdict rendered herein was excessive, it is 

Ordered, that the motion to set aside the verdict and for a new , trial 

be denied, on condition that within days the plaintiff stipulate that' 

the amount of the verdict be reduced to dollars (| — — ) ; and it is 

further '■ ■■ 

Ordered, that in the event that the plaintiff fails to make the foregoing 
stipulation, the verdict be set aside and a new trial granted. ' 

Date ^ , 


United States district judge. 

Source of Form. 

Sykes v, Bensinger Recreation Corp. 

(D. C.-Wis.), 39, Fed. Supp. 952. 

570A. Order on Motion for Judgment Notwithstanding the Verdict or, 
in the Alternative, for a New Trial* 

(Caption.) 

This action was heard on plaintiff’s (defendant’s) motion to set aside 
the verdict (and Judgment) herein, and to have judgment entered in 
accordance with his motion for a directed verdict, or, in the alternative, 
for a new trial, and the court being fully advised, it is 

Ordered, that the motion to set aside the verdict (and judgment) and 
for judgment in accordance with plaintiff’s (defendant’s) motion for a 
directed verdict be denied; and it is further 
Ordered, that the motion to set aside the verdict (and Judgment) and 
for a , neW' tiial he ' denied. „ 

OE. . ' ■ , 

Ordered, that the motion .to, set aside the verdict (and judgment) and 
for judgment in accordance with ■ plaintiff’s (defendant’s) motion for a 
directed verdict be denied; and, it is further 
Ordered, that the motion to set aside.: the verdict (and Judgment) and 
for a new trial be granted,; '' 

OE 

Ordered, that the motion to set aside the verdict (and Judgment) and 
for judgment in accordance with plaintiff’s (defendant’s) motion for a 
directed verdict be granted, and that judgment be entered for the plain- 
tiff: (defendant) for the sum of. - — ^ dollars (| ) (dismissing the 

action) 'with costs'; and it is further 
Ordered, that, in the alternative^- -.the motion to set aside the verdict 
(and judgment)' and for; a new.;trial,- he granted. 
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OR 

' Ordered, tiiat the to .set aside the verdict (and jiidgnient) and 

for , Judgment in a.ecordance with plaintiff’s .(defendant’s) motion for a. 
.directed, verdict be grajited, and that Judgment be entered for the plaintiff 

(defendant) for, "the sum of — dollars (f-- — ) (dismissing the action) 

with costs ; and it is further ■ 

Ordered, that, in the alternative, the motion to set aside the verdict 
(and Jiidginent) and for a new trial, be denied. 

Bate—. 


United States district judge. 

Note, for a new trial, the court should rule 

Form 570, p. 339 of parent volume, separately on each branch of the motion, 
must be deemed obsolete, and Form 570A m order that if the appellate court re- 
of this supplement to have superseded verses the decision on the motion lor 
it, in the light of Montgomery Ward & judgment n. o. v., the respondent may 
Co. V. Duncan, 311 U. S. 243, 85 L. ed. have the benefit of securing a disposi- 
147, 61 Sup. Gt. 189, which held that if tion ol his alternative motion lor a new 
a motion is made for judgment notwith- trial, 
standing the verdict or in the alternative 

NOTES TO DECISIONS 

Judgment Non Obstante Veredicto. Dickerson v. Franklin Nat. Ins. Co. (C. 

A judgment non obstante veredicto C. A, 4), 130 Fed. (2d) 35. ^ ^ 

maybe granted only upon grounds which i-f ^he court reserves decision mn a 
would sustain a motion for a directed motion for a directed verdict and pb- 

verdict. Dickerson v. Franklin Nat. Ins. the case to Lhe jury and the jury 

Co, (C. C. A, 4), 130 Fed. (2d) 35. tails to agree, the moving party may 

thereupon move for judgment in aecord- 
Motion for Directed Verdict. ance with the motion for a directed ver- 

On a motion for a directed verdict by diet, Fletcher v. Agar Mfg. Corp. (D. C*- 
defendant, evidence is to be construed in Mo.), 45 Fed. Supp. 650. 
the light most favorable to the plaintiff. 

572, FiBdiEgs of Pact and ConelusioBs of Law. 

Note. ‘^The two sentences added at the end 

Amended Rule 52(a) requires the Rule 52(a) eliminate certain difficul- 
court to find the facts specially and which have pisen concerning find- 

state separately its conclusions of law mgs and conclusions. The first of the 

thereon in all actions tried upon the fwo sentences permits findings of fact 

facts with an advisory jury or without a conclusions of law to apxiear in an 

jury. Form 572 in parent volume there- opinion or memorandum of decision. See 
fore continues applicable by substitut- United States v. One 1941 Ford 

ing ‘Svith an advisory jury*^ for “with- S.D.Tex. 1946, 65 F.Supp. 84. 

out a Jury*^ when appropriate. Under original Rule 52(a) some courts 

have expressed the view that findings 
The Advisory Committee’s note to and conclusions could not be incorporated 

amended Rule 52 (a) read: in an opinion. Detective Comics, Inc. v. 

“The amended rule makes clear that Bruns Publications, S.D.N.y.l939, 28 F. 

the requirements for findings of fact and Supp. 399; Pennsylvania Co. for In- 

conclusions of law thereon applies in a surance^ on Lives & Granting Annuities 

case with an advisory jury. This re- v* Cincinnati & L, E, R. Co., S.D.Ohio 

moves an ambiguity in the I'ule as . 1941, 43 F.Supp. 5; United States v. 
originally stated, but carries into effect Aluminum Co. of America, S.D.N.Y. 

what has been considered its ' intent. ' 3 , 1941, 2 F.R.D, 224, 5 Fed.Rules Serv. 
Moore’s Federal Practice, 1938, 3119. 52a.ll, Case 3; see also sx., 44 F.Supp, 

Hurwite v. Hurwitz, App,D.C.1943, 78- 97.. But, to the eontrai-y, see Wellman 

U.S.App.D.C. 66, 136 F.2d 796. . v. United States, D.Mass.l938, 25 F. 
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Form 603 


Siipp. 868; . Cook v. United States, D. Oil. Transfer ^ Corp, , v. The Dynamic, 
Mass. 1939 ,. 26 F.Supp. 253; Proctor v. supra. 'But the judge, need only make 
White, D.Mass.l939, 28 F.Supp, 161; . brief , definite, pertinent findings and, .con- 
Green Valley Creamery, Inc., .v. United elusions upon the contested matters; 
States, C.C.A.lst, 1939, 108 F,2d 342. there is no necessity, for over-elabora- 
See also Matton Oil Transfer Corp. v. . tion of detail , or particularization of 
. The .Dynamic, C.C.A.2d 1941, 123 F.2d .facts. United States v. Fo.mess, supra; 
99 ‘ 9 ; Carter Goal Co. v. Litz, C.C.A.4th, United States v. Crescent Amusement 
194.4, 140‘ F.2d 934; Woodruff v. Heiser, Co., supra. See also Petterson Lighter- 
C.C.A.lOth, 1945, 150 F.2d 869; Coca age & Towing Corp. v. New York Cen- 
Cola Co. V. Busch, E.D.Pa.l943, 7 Fed. tral R. Co., C.C.A.2d, 1942, 126 F.2d 
Rules Serv. 59b.2, Case 4; Oglebay, Some 992; Brown Paper Mill Co., Inc. w. Irwin, 
Developments in Bankruptcy Law, 1944, C.C.A.Sth, 1943, 134 F.2d 337; Allen 
18 J. of Nat’l Ass'n of Ref. 68, 69. Find- Bradley Co. v. Local Union No. 3, I. B. 
ings of fact aid in the process of judg- E. W., C.C.A.2d, 1944, 145 P.2d 215, 
ment and in defining for future cases revM on other grounds, 1945, 325 tJ.S. 
the precise limitations of the issues and 797, 65 S.Ct. 1533; Young v. Murphy, 
the determination thereon. Thus they N.D.Ohio 1946, 9 Fed. Rules Serv. 52a,ll, 
not only aid the appellate court on re- Case 2. 

view, Hurwitz v. Hurwitz,, App.D.C. “The last sentence of Rule 52(a) as 
1943, 78 U.S App.D.C. 66, 136 F.2d 796, amended will remove any doubt that 
but they are an important factor in the findings and conclusions are unnecessary 
proper application of the doctrines of upon decision of a motion, particularly 
res judicata and estoppel by judgment, one under Rule 12 or Rule 56, except 
Nordbye, Improvements in Statements of as provided in amended Rule 41(b). As 
Findings of Fact and Conclusions of so holding, see Thomas v. Peyserj App. 
Law, 1 F.R.D. 25, 26-27; United States D.C.1941, 118 F.2d 369; Schad v. Twen- 
V. Forness, C.C.A.2d, 1942, 125 F\2d 928, tieth Century-Fox Corp., C.C.A,3d, 1943, 
cert, den., 1942, 316 U.S. 694, 62 S.Ct. 136 F.2d 991; Prudential Ins. Co. of 
1293. These findings should represent America v. Goldstein, E.D.N.Y.1942, 43 
the judge’s own determination and not F.Supp. 767; Somers Coal Co. v. United 
the long, often argumentative state- States, N.D.Ohio 1942, 2 F.R.D. 532, 6 
ments of successful counsel. United Fed.Ruies Seiw. 52a.l, Case 1; Pen-Ken 
States V. Forness, supra: United States Oil & Gas Corp. v, Warfield Natural 
v. Crescent Amusement Co., 1944, 323 Gas Co., E.D.Ky.l942, 2 F.R.D. 355, 5 
U.S. 173, 65 S.Ct. 254. Consequently, Fed. Rules Serv. 52a.l, Case 3; also 
they should be a part of the judge’s Commentary, Necessity of Findings of 
opinion and decision, either stated Fact, 1941, 4 Fed. Rules Serv. 936.” 
therein or stated separately. Matton 


(MIAPTER ISA— OFFER OF JUDGMENT 

Form Form 

603. Offer of judgment. 605. Judgment on offer. 

604. Notice of acceptance of offer. 


603. Offer of Judgment. 

{ Caption. ) 

To 

Attorney for plaintiff. 


Address. 

The defendant hereby offers to allow judgment to be taken against him 

in the lihove-entitied action for the sum of dollars (| ), with costs 

accrued to date. This offer of judgment is made pursuant to Rule 68 of 
the P'^ederai Rules of Civil Procedure and subject to the limitations of 
said rule (see page 236 of this supplement). 


Form, 572, 


FEDERAL PROCEDURAL FORMS 


GO 


OR 

' Ordered, tlie ii3oi:,ioii to set aside the verdict .(and. Ji:idgiiie,at) and, 
for. Judgment in a.ceordance with plaintiff .{ def endaiit'vS ) ,iiiotioii for a. 
directed verd„ict be g,i'an ted, and tJnat judgment be entered, tor, the pla.iiitiff: 
(defeiidaiiid for tlie sum of — dollars (f~) (dismissing the action) 
with costs ; and it is f urther , 

Ordered, that, in the alternative, the' motion to set aside the 've-rdict 
(and judgment) and for a new trial, be denied. 

Date . . ■ 


mu. 

Form 670, p. 339 of parent volume, 
must be deemed obsolete, and Form 570 A 
of this supplement to have superseded 
it, in the light of Montgomery Ward & 
Co. V. Duncan, 311 U. S. 243, 85 L. ed. 
147, 61 Sup. Ct. 189, which held that if 
a motion is made for judgment notwith- 
standing the verdict or in the alternative 


Judgment Non Obstante Veredicto. 

A judgment non obstante veredicto 
may be granted only upon grounds which 
would sustain a motion for a directed 
verdict, Dickerson v. Franklin Nat. Ins. 
Co. (C. C. A. 4), 130 Fed. (2d) 35. 

Motion for Directed Verdict, 

On a motion for a directed verdict by 
defendant, evidence is to be construed in 
the light most favorable to the plaintiff. 


United 'States district Judge. 

for a new trial, the court should rule 
separately on each branch of the motion, 
in order that if the appellate court re- 
verses the decision on the motion for 
judgment n. o. v., the respondent may 
have the benefit of securing a disposi- 
tion of his alternative motion for a new 
trial. 


Dickerson v, Franklin Nat. Ins. Co. (C. 
C. A. 4), 130 Fed. (2d) 35. 

If the court reserves decision on a 
motion for a dkected verdict and sub- 
mits the case to the jury and the jury 
fails to agree, the moving party may 
thereupon move for judgment in accord- 
ance with the motion for a directed ver- 
dict. Fletcher v. Agar Mfg. Corp. (D. C.- 
Mo.), 45 Fed. Supp. 650. 


NOTES TO DECISIONS 


572. Findings of Fact and Conelusions of Law. 


Note. 

Amended Rule 52(a) requires the 
court to find the facts specially and 
state separately its conclusions of law 
thereon in all actions tried upon the 
facts with an advisory jury or without a 
jury. Form 572 in parent volume there- 
fore continues applicable by substitut- 
ing "'with an advisory jury’' for “with- 
out a jury” when appropriate. 

The Advisory Comiriittee’s note to 

amended Rule 52(a) read: 

“The amended rule makes clear that 
the requirements for findings of fact and 
conclusions of law thereon applies in a 
ease with an advisory jury. This re- 
moves an ambiguity in the rule as 
originally stated, but carries into effect 
what has been considered its intent. 3 
Moore’s Federal Practice, 1938, 3119. 
Hurwitz V. Hurwitz, App.D-C.1943, 78 
U.S.App.D.C. 66, 136 F.2d 796. 


^“The two sentences added at the end 
of Rule 52(a) eliminate certain difficul- 
ties which have arisen concerning find- 
ings and conclusions. The first of the 
two sentences permits findings of fact 
and conclusions of ‘ law to appear in an 
opinion or memorandum of decision. See 
e. g.. United States v. One 1941 Ford 
Sedan, S-D.Tex. 1946, 65 P.Supp. 84. 
Under original Rule 52(a) some courts 
have expressed the view that findings 
and conclusions could not be incorporated 
in an opinion. Detective Comics, Inc. v. 
Bruns Publications, S.D.N.y.l939, 28 P. 
Supp. 399; Pennsylvania Co. for In- 
surance on Lives & Granting Annuities 
V. Cincinnati & L. E. R. Co., S.D.Ohio 
1941, 43 F.Supp. 5; United States v. 
Aluminum Co. of America, S.D.N.Y. 
1941, 2 P.R.D. 224, 6 Fed*Ruies Serv, 
52a.ll, Case 3; see also s.c,, 44 P.Supp, 
97. But, to -the contrary, see Wellman 
y. United States, D,Mass;i938, 25 P. 
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Form 603 


Siipp. 868 ; Cook v.. United States, D. Oil Ti*aiisfer Corp. v. .The Dynamic, 
M,ass,1939, 26 F'.Supp. 253; Proctor v. supra. 'But' the judge need only - make 
White, D.Mass.l939, 28 F.Supp, 161; brief, definite, pertinent findings and con- 
Greeii Valley Creamery, Inc., v. United elusions upon the contested matters,; 
States, C.C.A.lst, 1939, 108 F.2d 342. there is no necessity for over-elabora- , 
See also Matton Oil Transfer Corp. v. tion of detail or particularization ' of 
The Dynamic, C.C.A.2d 1941, 123 ■ F.2d ' facts. United States v. ' Pomess, .supra; 
99'9; Carter Goal Co. v. Litz, C.C.A.4th, United States v. Crescent Amusement 
1944, 140 F.2d 934; Woodruff v. Heiser, Co., supra. See also Petterson Lighter- 
C.C.A.lOth, 1945, 150 P.2d 869; Coca age & Towing Corp. y. New York Cen- 
Cola Co. V. Busch, E.D.Pa.l943, 7 Fed. tral R. Co., C.C.A.2d, 1942, 126 P.2d 
Rules Serv, 59b.2, Case 4; Oglebay, Some 992; Brown Paper Mill Co., Inc. v. Irwin, 
Developments in Bankruptcy Law, 1944, C.C.A.Sth, 1943, 134 P.2d 337; Allen 
18 J. of NatT Ass’n of Ref. 68, 69. Find- Bradley Co. v. Local Union No, Sy L B. 
ings of fact aid in the process of judg- E. W., C.C.A.2d, 1944, 145 F.2d 215, 
ment and in defining for future cases revM on other grounds, 1945, 325 tJ.S. 
the precise limitations of the issues and 797, 65 S.Ct. 1533; Young v. Murphy, 
the determination thereon. Thus they N.D. Ohio 1946, 9 Fed. Rules Serv. 52a.ll, 
not only aid the appellate court on re- Case 2. 

view, Hurwitz V. Hurwitz, App.D.C. ''The last sentence of Rule 52(a) as 
1943, 78 U.S App.D.C. 66, 136 F.2d 796, amended will remove any doubt that 
but they are an important factor in the findings and conclusions are unnecessary 
proper application of the doctrines of upon decision of a motion, particularly 
res judicata and estoppel by judgment, one under Rule 12 or Rule 56, except 
Nordbye, Improvements in Statements of as provided in amended Rule 4i(b). As 
Findings of Fact and Conclusions of so holding, see Thomas v. Peyser, App. 
Law, 1 F.R.D. 25, 26-27; United States D.C,1941, 118 F.2d 369; Schad v. Twen- 
v. Forness, C.C.A.2d, 1942, 125 F.2d 928, tieth Century-Fox Corp., C.C.A.Sd, 1943, 
cert, den., 1942, 316 U.S. 694, 62 S.Ct. 136 F.2d 991; Prudential Ins. Co. of 
1293. These findings should represent America v. Goldstein, E.D.N.Y.1942, 43 
the judge's own determination and not F.Supp. 767; Somers Coal Co. v. United 
the long, often argumentative state- States, N.D. Ohio 1942, 2 F.R.D. 532, 6 
meats of successful counsel. United Fed.Rules Serv. 52a.l, Case 1; Pen-Ken 
States V. Forness, supra: United States Oil & Gas Corp. v. Warfield Natural 
V. Crescent Amusement Co., 1944, 323 Gas Co., E.D.Ky.l942, 2 F.R.D. 355, 5 
U.S. 173, 65 S.Ct. 254. Consequently, Fed. Rules Serv. 52a.l, Case 3; also 
they should be a part of the judge's Commentary, Necessity of Findings of 
opinion and decision, either stated Fact, 1941, 4 Fed. Rules Serv. 936." 
therein or stated separately. Matton 


CHAPTER ISA— OFFER OF JUDGMENT 

Form Fom 

603. Offer of judgment. 605. Judgment on offer. 

604. Notice of acceptance of offer. 


603. Offer of Judgment. 

(Caption.) 

To — . — 

Attorney for plciintiff. 


Address. 

The defendant hereby offers to allow jiidgment to be taken against him 

ill the al)ove»erititied action for the mm of dollars (| ), with costs 

accrued to date. Tills offer of judgment is irnule pursuant to Rule 68 of 
the Federal Rules of Civil Procedure and subject to the limitations of 
said rule (see page 236 of this supplementU 


Form 604 
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Date 


604 . 
To -- 


Notice of Acceptance of Offer. 

(CaptioB.) 


Attorney . for defendant. 


Attorney for defendant. 


Address. 


: ; Address, 

; Yoir are liereby notified tiiat the offer of Judgment served by you on the 
undersigned on — — ^ 19 — , is accepted. 

Date 


Attorney for plaintiff. 


605. ' Judgment on Offer. 


Address. 


(Caption.) 

The defendant herein having served an offer to allow judgment to be 

taken against him for the sum of — - dollars (| ), with costs, and 

the plaintiff having served notice that the offer is accepted, it is 
Adjudged, that the plaintiff AB recover of the defendant CD, the sum 

of - — — dollars (| ), and costs, amounting to the^siim of dollars 

(f ), aggregating the sum of dollars (| ), and that the plaintiff 

have execution therefor. 


Date 


Clerk. 

Cross-Referenee. Civil Procedure, see page , 93S of parent 

Procedure on offers of judgment is voliune. 
governed by Rule 68 of the Rules of 


CHAPTER 19~JUDGMENTS 
Form Form 

639A. Order refusing review of taxa- 649F. Order for partial summary Judg- 
tion of costs. ment. 

649 A. Order for summary judgment— 658 A. Motion for new trial on newly- 
Alternative form, discovered evidence. 

649B. Order for summary judgment, re- ■ 660A. Motion to alter or amend a judg- 
serving issue of amount, ment, 

649C. Order for partial summary judg- ■ 663. Motion to relieve party of judg- 
, ' '• ment. ment. 

649B, Order for summary judgment in 664. Order relieving party of judg- 
copyright suit, ment. 

6491. Order for summary judgment for 665, Complaint’ for relief from judg- 
delendant ment. 
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639 A» Order Refesing Review of Taxation of Costs* 


(Caption,) 


Now tliis — — day of ^5 19 — , after dne and carefnl consider-. 

ation being given the taxation of costs filed by the clerk of courts , in ' the ’ 
above entitled case^ said action on the part of the clerk of courts is sustained 
and the motion for review of the taxation of costs' filed by the plaintiff is 
refused, and the motion filed by the defendant for the allowance of the ' 
costs incurred for the bonds to perfect the appeal is refused* The MU 
of costs filed by the plaintiff against the defendant is refused in whole. 


United States district Judge. 

649A. Order for Summary Judgment — ^Alternative Fo™. ■ 

(Caption.) 

This cause was heard on plaintiff’s motion for a summary judgment, 


and the court having considered the 
it is 

Ordered, that summary judgment 

the defendant for the sum of 

, 19 — , and costs. 

Date . 


NOTES TO 

Affidavits -and Papers C^ocisMered, 

In an action under the Emergency 
Price Control Act of 1942 (11 F. C. A., 
Title 50, Appx. 25; U. S. C. A., Title 50, 
Appx, § 901 et seq.; id. U. S. C.) to re- 
strain defendant from dealing in scrap 
metal except at certain prices, a motion 
for summary judgment was denied be- 
cause the affidavits of the parties dis- 
close a genuine issue of fact as to the 
classification of the scrap. Henderson v» 
Glosser (D. C.-Pa.), 46 Fed. Supp. 458. 

Bmiimary judgment on supporting affi- 
davits should not be granted a defendant 
if the record discloses any basis for a 
claim in plaintiffs. Veatch v. Standard 
Oil Co. (D. C.-N. T.), 49 Fed. Supp. 45. 

The function of a motion for summary 
judgment is to obtain a preliminary 
analysis and evaluation of the evidence 
to determine if there are issues of fact 
to be tried. In the absence of counter- 
affidavits denying defendant’s affidavits 
accompanying his motion for summary 
judgment, the facts contained therein 
must be accepted as undisputed and true. 
Affidavits filed in connection with a 


motion, the pleadings and affidavits, 


be entered for the plaintiff against 
dollars (| ), with interest from 


United States district judge. 


DECISIONS 

motion for summary judgment must pre- 
sent evidence, and hearsay statements 
in affidavits must be disregarded. Seward 
V. Nissen (D. C.-Del.), 2 Fed. R. Dec. 
545. 

Supporting affidavits are not required 
in support of a motion for summary 
judgment, if no genuine issues of fact 
are raised. Reynolds v. Needle, — App, 
D. C. 132 Fed. (2d) 161. 

In considering a motion for summary 
judgment, the court may judicially notice 
its own records, other related cases, and' 
questions of a related nature between 
the same parties. Fletcher v. Evening 
Star Newspaper Co., — App. D., C. — , 
133 Fed. (2d) 395. 

Contracts, Actions On. 

Summary judgment was improper in 
action to recover upon employment con- 
tract where there was a material issue 
as to services performed under the con- 
tract. Acadian Production Corp. v. Land 
(C.'C. A. 5), 136 Fed. (2d) 1. 

A motion for summary judgment may 


Form 649A 
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mined, involves the, construction of a 
written agreement which is set out in 
full in the complaint, since the question 
is one of law. Noel v. Baskin, 76 App. 
D. C. 332, 131 Fed. (2d,) 231. 

Labor' Cases. 

Defendant's motion for summary judg- 
ment in air, action under the .Fair Labor 
Standards Act (9 F. C. A., Title 29, 
201 et seep; U. S. G. A., Title 29, § 201 
et seq.; id. U. S. C.) should be granted 
if , it .appears that plaintiff is an employee 
exempted from the operation of the act, 
Johnson V.' Johnson & Co., Inc. (D. C.- 
Ga.), 47 Fed. Supp. 650. 

In a suit by an employee to recover 
(.tvertime wages under the Pair Labor 
Standards Act (9 F. C. A., Title 29, 
§ 201 et seq.; U. C. A., Title 29, § 201 
et seq.; id. U. S. G.), a motion of de- 
fendant for summary judgment, which 
was supported by affidavit showing that 
duration of plaintiff’s employment and 
nature of his duties were as alleged in 
answer, was sufficient to establish such 
facts, where plaintiff filed no opposing 
affidavit. Wolfe v. Union Transfer & 
Storage Co. (D. C.-Ky.), 48 Fed. Supp, 
855. : , , 

In an action under the Fair Labor 
Standards Act (9 P. C. A., Title 29, § 201 
et seq.; U. S. C. A., Title 29, §201 et 
seq., id. IT. S. C.) defendant’s motion to 
dismiss on the grounds that its business 
is retail and that plaintiffs are not such 
employees as come under the act, will be 
treated as a motion for summary judg- 
ment, and as the motion raises triable 
issues, it will not be granted. Evans v. 
Stivers Lbr. Co., Inc. (D, C.-Tenn.), 2 
Fed. R. Dec. 548. 

Patent and Copyright Cases. 

In an action for patent infringement, 
whether disclaimers were invalid and re- 
sulted in abandonment of the claims in 
suit, may be decided on a motion for 
summary judgment. Milcor Steel Co. v. 
George A. Puller Co. (C. C. A. 2), 122 
Fed. (2d) 292. Affd. 316 U. S. 143, 86 
L. ed. 1332, 62 Sup. Ct. 969. 

in an action for patent infringement, 
summary judgment for defendant on the 
issues of validity and infringement should 
not be granted unless it is clearly ap- 
parent that there is no infringement, and 
the issue of validity, based on prior b . i % 
should not be determined on such mo- 
tion. Weil v. N. J. Richman Co., Inc. 
(D. C.-N. Y.), 34 Fed. Supp. 401; Ken- 
dall Co. V. Earnshaw Knitting Co. (D. C.- 
Mass.), 1 Fed. R. Dee. 357. 

A motion for summary judgment in a 
patent case involving an important in- 
vention will not be granted if the parties 
have not agreed on the facts and have 
not both moved for summary judgment. 


E. W, Bliss Co. V. Cold Metal Process 
Co. (D. C.-Ohio), 47 Fed. Supp. 897. 

Summary Judgment Pro'cedure. 

The summary judgment procedure pro- 
vided by Rule 56 may be availed of to 
bring an action to prompt^ conclusion 
when the pleadings, depositions, and 
admissions on file, together with^ affi- 
davits, if any, show that there is no 
genuine issue as to any material fact 
and that the moving party is entitled^ to 
judgment as a matter of law. Acadian 
Production Corp. v. Land (C. C. A. 5), 
136 Fed. (2d) 1. 

Summary judgment may properly be 
granted when the ultimate facts are not 
controverted and there are no genuine 
issues as to material facts and the only 
dispute is as to their legal consequences. 
Trinity Universal Ins. Co. v. Woody (D. 
C.-N. J.), 47 Fed. Supp. 327; Beall v. 
Pinckney, Jr. (C. C. A. 5), 164 Bull. 87. 

Supporting Affidavits. 

Summary judgment on supporting affi- 
davits should not be granted a defendant 
if the record discloses any basis for a 
claim in plaintiffs. Veatch v. Standard 
Oil Co. (D. C.-N. Y.), 49 Fed. Supp. 45. 

A motion for summary judgment need 
not be accompanied by supporting affi- 
davits. Fletcher v. Evening Star News- 
paper Co., — App. D. C. — , 133 Fed. 
(2d) 395. 

When Motion Denied. 

Upon a motion for summary judgment 
the court’s sole function is to deteimiine 
whether there is an issue of fact to be 
tried, and all doubts as to the existence 
of an issue of fact must be resolved 
against the moving party. Judgment 
may be entered if there are no genuine 
issues of fact and the moving party is 
entitled to a judgment as a matter of 
law. It is improper to base summary 
judgment in part upon the judge’s per- 
sonal knowledge of matters appearing in 
other cases, such matters not appearing 
in pleadings presented by the parties. 
Toebelnian v. Missouri-Kansas Pipe Line 
Co. (C. C. A. 3), 130 Fed. (2d) 1016, 
modg. 41 Fed. Supp. 334. 

In an action for breach of contract 
a motion for summary Judgment on 
grounds of release should not be granted 
if there is a question of fact as to 
whether release was conditional. Schoeler 
V. Roth (D. C.-N, Y.), 51 Fed. Supp. 518. 

When Motion Granted. 

A summary judgment should not be 
granted unless the facts are clear and 
undisputed, and if there is a controversy 
upon any question of fact, there should 
be a trial of the action upon its merits, 
but it will be granted if it appears from 
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the complaint and from affidavits filed 
in support of the motion that the action 
is barred by the statute of limitations. 
Kissick Constr. Go. v. First Nat. Bank 
D. C.-Nebr.), 46 Fed, Siipp. 869. 

In an action to recover commissions 
under a sales contract, a partial sum- 
mary judgment for plaintiff may be 
gTaiited as to items not under dispute. 
Tractor & Equip. Corp. v. Chain Belt 
Co. (D. C.-N. Y.), 50 Fed. Supp. 1001. 

Summary judgment should be granted 
if the only issues presented are issues 
of law. Berry v. Spokane, P. & S. R. 
Co. (D. C.-Ore.), 2 Fed. R. Dec. 483. 

Summary judgment may be granted if 
the pleadings and affidavits show that 
there is no genuine issue as to any mate- 
rial fact. Ratner v. Paramount Pictures, 
Inc. (D. C.-N. y.), 155 Bull. 60. 


If previous trials and appeals have 
narrowed the issues in an insurance case 
to a single one of damage, and that fact 
was established by affidavits which were 
not controverted or opposed by any 
proffered proof, summary judgment 
should be entered. Fisher v. Under- 
writers At Lloyd^s, London (C. C. A. 7), 
162 Bull. 66. 

In an action to collect attorney's fees 
in which defendant raised the defense of 
the statute of limitations on a motion for 
summary judgment filed after answer, 
failure to plead the statute in the answer 
waived such defense, and therefore it 
could not later be revived by motion. 
Roe V. wSears, Roebuck & Co. (C. C. A. 
7), 164 Bull. 192. 


649B. Order for Summary Judgment, Reserving Issue of Amount, 

(Caption.) 

Tills cause was beai'd on plaiiitiiFs motion for summary judgment, and 
the court having considered tiie motion, the pleadings and affidavits, it is 
Ordered, that plain tiff is entitled to Judgment against the defendant for 
such amount as may be determined to be due, and it is further 
Ordered, that the issue as to the amount due be placed on the calendar 
for trial. ■ 

Date.- — — . ■ ■ 


Source of Form. United States district judge. 

Larson V. Holteii (D. C.-Minu.), 1 Fed. 

R. Dec. 109. 

649C'. Order for Partial Summary Judgment. ■ ■ ■ 

(Caption.) 

Tills cause was heard on plaintiff's motion for summary judgment dis- 
missing the counterclaim of the third»pai'f,y defendant, and the court 
having considered the motion, the pleadings and affidavits, it is 

Ordei-ed, that summary judgment he entered in favor of the plaintiff 
AB against the third-party defendant EP, dismissing the counterclaim of 
said tliird-party defendant with costs. 

Date — . 


United States district judge. 

Source of Form. 

Eastern States Petroleum Co., Inc. v.. 

Asiatic Petroleum Corp. (D. C.-N, Y.), 

28 Fed. Supp. 279. 
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649D. ^ ' Order for Smnmary Judgment in Copyright Suit. 

(Caption.) 

TMs,c*a,iise .was, heard on plaintiff’s motion for stimmary Jiidgmeiitj and 
the court' having considered the- motion, the pleadings and affidavits, it is 

.Ordered, that siininiary judgment he entered in favor of plaintiff : against 
the defendant for a permanent injunction as prayed for in the complaint; 
and it is further 

Ordered, that this action be referred to , Esquire, as special master, 

to ascertain and report to this court the amount of damages that plaintiff 
has sustained by reason- of the .infringement by the defendant of. the 
copyright i*ef erred to in the' complaint, and to state an account of. the 


profits realized by the defendant by 
Date — . 


Source of 'Fom. ' 

Houghton Mifflin Co, v. Stackpole Sons, 
Inc, (D. C,-N. Y.), 31 Fed. Supp. 517. 
Mfd. (C. C. A. 2), 113 Fed. (2d) 627. 

NOTES TO 

'Deter min atiou. 

In a suit for copyright infringement, 
summary judgment for |)emianent in- 
junction should be denied if the validity 
of an assignment of the copyright to the 
plaintiff is questioned by the defendant 
and only the plaintiff has access to the 
evidence on that issue. Houghton Mif- 
flin Go. ■ v, : Stackpole- Sons, Inc. (G. C. 
A. 2), 113 Fed. (2d) 627, modg. 31 Fed. 
Supp. 517. 

The granting or withholding of sum- 
mary judgment in a patent case should 
not depend upon different principles and 
considerations than in other civil actions, 
and in the absence of any genuine issues 
of fact, the court should decide the case 
as a matter of law. Defendant's motion 
for summary judgment accompanied by 
affidavits will be granted if plaintiff filed 
no counter-affidavits, but merely relied 


reason of said lufringement. 


Umted States district judge. 


DECISIONS 

on his brief to raise issues of fact. The 
raising of an issue of fact for the first 
time in counsel’s brief is not contem- 
plated in Rule 56. Plaintiff’s failure to 
file counter-affidavits should be deemed 
an admission of the facts stated in de- 
fendant’s affidavits and in the absence 
of a genuine issue of fact, defendant’s 
motion for summary judgment should be 
granted. Allen v. Radio Corp. (D. C.- 
Del.), 47 Fed. Supp. 244. 

In an action to restrain defendant from 
representing that the design of plain- 
tiff’s product infringes defendant’s pat- 
ent, summary judgment for plamtitt may 
be granted if an ocular examination 
demonstrates that plaintiff’s design is 
unlike that of the defendant, since no 
evidence could change either, Millburn 
Mills, Inc. V. Meister (D. C.-N. Y.), Nov. 
23, 1940, 101 Bull 66. 


649E. Order for Summary Judgment for Defendant. 

(Caption.) 

This cause was heard on defendant’s motion for summary judgment, and 
the court having considered the motion, the pleadings and afSdavits, it is 
Ordei'ed, that defendant’s motion for summary judgment be granted 
and the complaint be dismissed with costs. 

Date — . . 


United States district judge. 
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649'P. Order for Partial Suimnary Judpnent* 


(Caption.) 

Tills cause was heard' on plain tiff motion for summary Jndginent,, 'and' 
tlie court liaviiig considered the motion, the pleadings and affidavits, it is 
Ordered, that summary Judgment be granted in favor' of the plaintiff 

AB against the defendant CD for the sum of dollars (|~ — -), with 

costs ; and it is further 

Ordered, that the cause be retained upon the docket for further pro- 
ceedings on the third-party complaint of defendant CD against „tke third- 
party defendant EP. 

Date — 


Sourc© €f Form. 

Axton-Fislier Tobacco Co., Inc. v. 
Ziffrin Truck Lines, Inc. (D. C,«Ky.), 36 
Fed. Supp. 777. 

Note. 

Eule 62(h) now provides for stay 
of judgment on multiple claims. 


United States district judge. 

The Advisory Committee’s note to Rule 
62(h) read: 

*Tn proposing to revise Rule 54(b), 
the Committee thought it advisable to 
include a separate provision in Rule 62 
for stay of enforcement of a final judg- 
ment in cases involving multiple claims.” 


NOISES TO DECISIONS 


When. Motion Denied. 

Defendant’s motion for summary judg- 
ment in an action for commissions, alleg- 
ing that plaintiff failed to promptly ob- 
ject to statement of account, and that a 
check offered in settlement of a commis- 
sion account was retained over four 
months and therefore amounted to set- 
tlement, should not be granted, such a 
matter presenting an issue of fact. The 
defense of account stated must be affirm- 
atively pleaded. Unreasonable reten- 


tion of a check offered to settle a com- 
mission account would not amount to 
accord and satisfaction of more than the 
items in the account rendered if it ap- 
pears that more than one promise to 
pay %vas included in the contract, and 
as issues of fact are involved, defend- 
ant’s motion for summary judgment 
should be denied. Tractor & Equip. 
Gorp. V. Chain Beit Co. (D. C.-N. Y.), 
50 Fed. Supp. 1001. 


658A. Motion for New Trial on Newly-diseovered Evidence. 

(Caption.) 

The plaintiff (defendant) moves for a new trial on newly-discovered 
evidence, on the following grounds: 

The newly-discovei*ed evidence will prove that [here insert]. Said evi- 
dence is not cumulative or corroborative of evidence introduced at the 
trial, but would lead to change in the outcome of the trial, as follows : [here 
insert] . 

The said newly-discovered evidence will be given by the following wit- 
nesses, as appears more fuUy from the affidavit of XY sworn to on 

, 19 — , and hereto annexed, to wit: [Hei'e insert]. 

The said evidence was discovered on — , 19—, in the following 

manner, as appears more fully from the afoi’esaid affidavit: [Here insert]. 


For:m .GOO A 
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f)S 

Tlw‘ said (n'idevice could iio(: be obtained and introduced by the plain- 
tiff (defendant) at the ti-ial with the exercise of due diligence, for the 

folio 'winii: rf^.fi.sons : [.Here .insert]. 

Date ^ 

Attorney for plaintiff (clefenclaiit) . 

Address. 

NOTES TO DECISIONS 

Diligence. A motion for a new trial on the ground 

Where a defendant moves for a new of newly-discovered evidence must show 
trial on the ground of newly-disco verged facts from which the court may infer 
evidence, he must allege diligence to reasonable diligence on the part of the 
learn about such evidence. Colonial Book movant, and that the evidence was dis- 
Co., Inc. V. Amsco School Publications, covered since the trial. Reed v. Keller- 
Inc. (D. C.-N. Y.), 48 Fed. Supp. 794. man (D, C.-Pa.), 2 Fed. R. Dec. 195. 

660 A. Motion to .After or .Amend a Judgment. 

(Caption.) 

Defendant moves foi* an order direeting that tlie judgment entered 

herein on the — day of . 19 — , adjudging , be amended 

by striking tliei’efroin — and inserting in lieu thereof the follow- 

mg-—-- .. y , 






Attorney for defendant. 


Address. 

(Notice of Motion.) 

Cross-Reference. case to alter or amend a judgment after 

Motion to alter or amend a judgment, entry. The subdivision deals only 

.Rule 59(e), this Supplement. with alteration or amendment of the 

original judgment in a case and does 
Note of Advisory Committee to Rule 59 not relate to a judgment upon motion as 
(e) read: provided in Rule 50(b). As to the effect 

'This subdivision has been added to ^ motion under subdivision (e) upon 
care for a situation such as that arising running of appeal time, see amended 
in Boaz v. Mutual Life Ins. Co. of Rule 73(a) and Note. 

New York, C.C.A.Sth, 1944, 146 F.2d 321, "The title of Rule 59 has been ex- 
and makes clear that the district court panded to indicate the inclusion of this 
possesses the power asserted in that subdivision.” 


663. Motion to Relieve Party of Judgment. 

The defendant (plaintiff) moves this court to relieve him fi*om t!ie 

Judgment (order) entered herein on , 19 — , on the groiiiid that it 

was taken against him through his mistake (inadvertence) (surprise) 
(excusable neglect), in that [here vset forth facts showing mistake, in- 
advertencej sui^prise, or excusable negieet, as the ease may he]. 
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Date 


Note. 

Amended Rule 60(b) provides addi- 
tional reasons for motion for relief from 
a final judgment, order, or proceeding. 

The Advisory Committee’s' note to^ Rule 

60tb) read: 

“When promulgated, the rules con- 
tained a number of provisions, includ- 
ing those found in. Rule 60(b), describ- 
ing the practice by a motion to obtain re- 
lief from judgments, and these rules, 
coupled with the reservation in Rule 60 
(b) of the right to entertain a new action 
to relieve a party to entertain a new 
action to relieve a party fi'om a judg- 
ment, were generally supposed to cover 
the field. Since the rules have been in 
force, decisions have been rendered that 
the use of bills of review, coram nobis, 
or audita querela, to obtain relief from 


Attorney for 


Address. 

final judgments is still proper, and that 
various remedies of this kind still exist 
although they are not mentioned in the 
rules and the practice is not prescribed 
in the rules. It is obvious that the rules 
should be complete in this respect and de- 
fine the practice with respect to any exist- 
ing rights or remedies to obtain relief 
from final judgments. For extended dis- 
cussion of the old common law writs and 
equitable remedies, the interpretation of 
Rule 60, and proposals for change, see 
Moore and Rogers, Federal Relief from 
Civil Judgments, 1946, 55 Yale L.J. 623. 
See also 3 Moore’s Federal Practice, 
1938, 3254 et seq.; Commentary, Effect 
of Rule 60b on Other Methods of Relief 
From Judgment, 1941, 4 Fed.Rules Serv. 
942, 945; Wallace v. United States, 
C.C.A.2d, 1944, 142 F.2d 240, cert, den., 
1944, 323 U.S. 712, 65 S.Ct. 37.” 


664, Order Eelieving Party of Judgment, 

(Caption.) 

This action was heard on defendant’s (plaintiff’s) motion to be relieved 

of the Jiidgnaent (order) entered herein on , 19--, and it appearing 

that said judgment (order) was taken against him through his mistake 
(inadvertence) (surprise), (excusable neglect), it is hereby 
Ordered, that the defendant (plaintiff) be relieved of the judgment 

(order) entered herein on , 19 — ; and it is further 

Ordered, that the judgment (order) entered herein , 19 — , is 

hei'eby vacated and set aside; and it is further 

Ordered, that as a condition of the foregoing order [here insert]. 


United States district judge. 

665 . Complaint' for Relief, from Judgment. 

(Caption.) 

1. Allegatioiis of jurisdiction. 

2. On , 19-~, at — the defendant herein recovered a judgment 

against the plaintiff herein in -— Court for the sum of dollars ($ — ) 

in an action entitled — — . 

3. Plaintiff herein satisfied said judgment on the — day of , 

10 — , by the payment of the sum of dollars ($— ) to the defendant 

herein. - - . ' 


Form 702 
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: ,4. Ill obtaiiiiiig the said judgment the defendant herein perpetrated a 
fraiid iipon the court in that . 

; '..Wherefore herein demands judgment against the defendant 

herein for the sum of — — dollars ($ — ), with interest from the — day 
19— and costs. 


Attorney for plaintiff . 


Address. 

Note. 

See note" to , Form, 668 j this Supple- 
ment, 


CHAPTEE 21— APPEAL 


Foim 

court to the Supreme Court 
of the United States. 

72GD. Statement of points to be relied 
upon and designation of record 
of appeal from state court to 
the Supreme Court of the 
United States. 

720E. Order rating probate jurisdic- 
tion. 

721. Order staying mandate of state 
Supreme Court pending review 
by certiorari in Supreme Court, 

721A. Praecipe for record for use on 
application to the Supreme 
Court of the United States for 
writ of certiorari 

'721 B. . Order : extending time , within 
. which to hie ' petition for cer- 
tiorari. , , 

721C. ... Petition for writ of' certiorari to 
: , . the Supreme Court of a state. 

721D. Order allowing certiorari 


ED States Court of Appeals 


Circuit Courts of Appeals are now 
known as the United States Courts of 
Appeals. Title 28 U.S.C., Sec, 43. 


702, MotioE to Extend Tmie for Appeal. 

(Caption.) 

defendant moves for an order extending the time within which an 
appeal may be taken herein to and including the — dav of 1<1 — 


Form 

702.' Motion to extend time for appeal. 

708A. ■ Motion for leave to appeal in 
forma pauperis. 

,706 A. '■ Motion to enforce liability of a 
surety. 

707 A. Order extending time within 
which to file transcript of 
record on appeal. 

7 10 A. Notice of proposed statement of 
evidence. 

■ 711 . .Motion .for stay after., trial. 

718.' '.Order jrranting stay. 

720. Petition for alIo%vance of appeal 
from state court to the Su- 
preme Court of the United 
- . States. " '' 

720 A. Assignment of errors on appeal 
from state court to the Su- 
preme Court of the United 
States. 

720'B. Order allowing appeal from state 
court to the Supreme Court of 
the United States. 

720G, Stipulation designating parts of 
record to be included in trans- 
seript on appeal from state 


Seotiox 2— Appeal to a 

Note. 
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(Notice of 

Note. 

The affidavit in support of this motion 
must show excusable neglect based on 
a failure of moving party to learn of 
the entry of the judgment, see amended 
Rule 73 (a) 5 this Supplement, 

I'he Advisory Committee’s note to Rule 

7S(a) read; 

'‘The most important amendment of 
subdivision (a) is the change in the 
time within which an appeal may be 
taken. Under the existing law, U.S.C., 
Title 28, § 230 [28:230], the general 
rule is that an appeal to the circuit 
court of appeals from a final judgment 
of the district court may be taken with- 
in three months after the date of the 
entry of judgment. Other statutes, such 
as IJ.S.C., Title 28, §227 [28:227], fix 
thirty days from the date of the entry 
of the judgment as the time within 
which an appeal may be taken from 
orders granting or denying injunctions, 
and certain orders in proceedings for re- 
ceivers. In the District of Columbia, by 
special rule authorized by Act of Con- 
gress, the time for taking an appeal in an 
ordinary case was long fixed at twenty 
days from the date of the entry of the 
judgment. This time was eventually en- 
larged to thirty days. The existing Rules 
of Civil Procedure made no change in 
these statutory limits. In 1944, however, 
the Judicial Conference of Senior Circuit 
Judges adopted a resolution as follows: 

That in all civil cases, except where a 
shorter period may be provided by law 
and except those wherein the United 
States is a party, appeals shall be with- 
in thirty days after judgment or order 
denying motions affecting the judgment; 
and that in eases wherein the United 
States is a party, the time shall be sixty 
days; and that this recommendation be 
addressed to the Committee on Rules of 
Civil Procedure appointed by the Su- 
preme Court. 

"Following this action by the Judicial 
Conference, the Advisory Committee 
considered the subject and, as a result, 
proposes a revision of Rule 73(a), 

"Subdivision (a) as amended will fix 
the time for appeal in all cases, includ- 
ing those from the District of Columbia, 
at thirty days from the date of the enti-y 
of the judgment, unless a shorter period 
is provided by Act of Congress, but in 


Attorney for defendant. 


Address. 

Motion.) 

an officer or agency thereof, is a. .party, 
sixty days is allowed froiU' the date, of 
entry of the judgment. The three^ 
months period now allowed by the stat- 
ute in most cases is too long. See also 
Commissioner of Internal Revenue v. 
Bedford’s Estate, 1945, 325 U.S. 283, 65 
S. Ct. 1157. The shortened appeal time 
is in line with developments in state 
appellate practice; indeed, some states 
prescribe even shorter periods. See 
Pound, Appellate Procedure in Civil 
Cases, 1941, 340-342. All that is neces- 
sary to take an appeal under the rules 
is the filing of a notice of appeal. 
Ample time is allowed thereafter for 
perfecting the appeal. 

“In cases where the United States or 
an officer or agency thereof is a party, 
allowance of sixty days to the govern- 
ment, its officers and agents is well justi- 
fied. For example, in a tax case the 
Bureau of Internal Revenue must first 
consider and decide whether it thinks an 
appeal should be taken. This recom- 
mendation goes to the Assistant At- 
torney General in charge of the Tax 
Division in the Department of Justice, 
who must examine the case and make 
a recommendation. The file then goes 
to the Solicitor General, who must take 
the time to go through the papers and 
reach a conclusion. If these departments 
are rushed, the result will be that an 
appeal is taken merely to preserve the 
right, or without adequate considera- 
tion, and once taken it is likely to go 
forward, as it is easier to refrain from 
an appeal than to dismiss it. Since it 
would be unjust to allow the United 
States, its officers or agencies extra time 
and yet deny it to other parties in the 
case, the rule gives all parties in the 
case 60 days. The Judicial Conference 
of Senior Circuit Judges in 1945 recorded 
itself as in favor of extending the addi- 
tional time of 60 days to all parties 
in any case where the United States or 
its officers or agencies were parties. The 
term ‘officer’ is defined in amended Rule 
81(f). 

“The existing law has provided that 
the time runs from the date of entry of 
the judgment and not from the date of 
notice, and this rule is preserved in 
the proposed amendments, except that 
some regard is given to the failure to 
receive notice of the entry of judgment 
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days,. may- '.be, allowed if. a party fails to 
appeal' .within the original thirty or sixty 
days ; as the ^ case may be,, because of 
excusable neglect based on his failure 
to lea.rn' . of the entry of the judgment. 
In: Rule 77 is a provisio.n requiring' the 
clerk to mail notice to all parties of the 
entry of an order or judgment. That 
rule ;is a reiteration of an old' equity 
.rule, and the service rendered by the 
clerk' under that, rule and the old equity 
rule was a mere: accommodation service 
and", not;, intended to affect the running 
of the time for appeal. Yet, In 'Hill v. 
Hawes, 1944, 320' U.S. 520, 64 S.Ct. 334, 
originating ""ill the ' District of Columbia, 
when .only "twenty days from, the entry 
of' jud.gment was the' period allowed for 
taking an appeal and the clerk failed 
to send this formal notice, the district 
judge relieved the party by vacating the 
judgment and reentering it, so that the 
time started anew from the reentry. 
This action was sustained by the Su- 
preme Court. At a time when the court 
lost jurisdiction of the cause at the ex- 
piration of a term, the holding in Hill 
V, Hawes would have caused no diffi- 
culty, but since Rule 6 of these rules 
abolishes the old doctrine that the ex- 
piration of a term ends the courPs juris- 
diction, the effect of the decision in Hill 
V. Hawes seemed to be that at any time, 
even long after the entry of judgment, 
the court might vacate it for the pur- 
pose of reentering it and thus reviving 
the right of appeal. The proposed 
amendment of Rule 73(a) allows the 
sort of relief that was brought about 
in Hill V. Hawes, but avoids the dilhculty 
of indehnite lack of finality of the judg- 
ment, by providing that the extension 
of the time for appeal, as the result of 
excusable neglect for failing to receive 
notice of it must be limited to an addi- 
tional thirty days. The i>arty in whose 
favor the judgment is rendered may, as 
provided in Rule 77, himself serve a 
formal notice on the defeated party of 
the entry of the judgment and thus 
avoid the possibility of any extension of 
time for appeal under the amendment 
of Rule 73(a). 

“As recommended b 5 ’’ the Judicial Con- 
ference of Senior Circuit Judges, pro- 
posed Rule 73 (a) contains a provision 
that where a shorter period than that 
prescribed in the rule is provided for 
by statute, the statutory period shall 
prevail. Research has disclosed but one 
such provision. Section 159 of U.S.C., 
Title 45 [45:159], pertaining to a judg- 
ment of a district court upon an award 
of a board of arbitration under the Rail- 
way Labor Act, provides for an appeal 
time of 10 days from the decision of the 
district court. By virtue of Rule 81(a) 
L3), the rules apply to U.S.C., Title 45, 


§ 159 [45:159], with respect to appeals, 

“The second sentence of the first para- 
graph of amended Rule 73(a) makes 
clear the effect upon appeal time of the 
granting or denying of a motion under 
Rules 50(b), 52(b), and 59(e) or the 
denying of a motion uiuier Rule 59(b). 
See Leishmaii v. Associates Wholesale 
Electric Co., 1943, 318 U.S. 203, 63 S. 
Ct. 543; United States v. Crescent 
Amusement Co., 1944, 65 S.Ct. 254; Neely 
v. Merchants Trust Co., C.C.A.Sd, 1940, 
110 F.2d 525; Reliance Life Ins. Co. v. 
Burgess, C.C.A.Sth, 1940, 112 F.2d 234; 
Hawley v. Hawley, App.D.C.1940, 114 
P.2d 745; Gulf Refining Co. v. Mark C. 
Walker & Sons Co., C.C.A.6th, 1942, 124 
F.2d 420, cert, den., 1942, 316 U.S. 682, 
62 S.Ct. 1268; Steber v. Kohn, C.C.A.Tth, 

1945, 149 F.2d 4; Moore and Rogers, 
Federal Relief from Civil Judgments, 

1946, 55 Yale L.J. 623, 688-690. 

“In bankruptcy proceedings it is estab- 
lished that as the bankruptcy court has 
no terms it has the power at any time 
for good reason to revise its judgments 
or orders upon seasonable application 
and before rights have vested on the 
faith of its action. A motion so to do 
may be entertained even after the ex- 
piration of time for appeal, and such 
appeal time will start running anew 
upon the disposition of the motion. 
Wayne United Gas Co. v. Owens-Illinois 
Glass Co., 1937, 300 U.S. 131, 57 S.Ct 
382; Bowman v. Loperena, 1940, 311 U.S. 
262, 61 S.Ct 201; Ffister v. Northern 
Illinois Finance Corp., 1942, 317 U.S. 
144, 63 S.Ct. 133; Chapman v. Federal 
Land Bank, C.C.A.Gth, 1941, 117 F.2d 
321; State of Missouri v. Todd, C.C.A. 
8th, 1941, 122 F.2d 804. In ordinary 
civil actions governed by the Federal 
Rules of Civil Procedure, however, the 
better view is that when the time limits 
prescribed in the rules expire, the court 
•loses its jurisdiction to entertain a 
motion, as for new trial or for a rehear- 
ing to vacate or amend, as the case may 
be, and can not thereafter entertain such 
a motion and thereby start the appeal 
time running anew. Safeway Stores, Inc. 
V. Coe, App.D.C.1943, 136 F.2d 771; 
Jusino V. Morales & Tio, C.C.A.lst, 
1944, 139 P.2d 946; Neaion v. Hill, 
C.C.A.9th, 1945, 149 F.2d 883; Norris 
V. Camp, C.C.A.lOth, 1944, 144 P.2d 1. 
It has been said that the bankruptcy 
rule, stated supra, is to be distinguished 
as based on the distinctive nature of 
bankruptcy proceedings; and that since 
the Federal Rules have abolished terms 
and substituted therefor various definite 
time limits, the same rule should he 
applied when such time limits expire 
as was applied formerly when terms 
were effective. Safeway Stores, Inc. v, 
Coe, supra. See also discussion of these 
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distiiictioiis in Oglebay, Some Develop- 
ments in Bankruptcy Law, 1946, 20' J. of 
Nat’i Ass’n of Ref. 76, 80. 

“Prior to the adoption of the Federal 
Rules the term of court played an all- 
important role in the district court’s 
power over its final judgments at law 
and in equity. While during the term 
the district court had plenary power 
over such judgments, it was in general 
without power to reconsider its final 
judgments at law and in equity after 
the expiration of the term, unless (1) 
the proceedings seeking relief was be- 
gun within the term, or (2) the court, 
during the term, reserved control over 
the judgment and the proceeding seek- 
ing relief, was begun within that ex- 
tended period. See Delaware, L. & W. 
R. Co. V. Rellstab, 1928, 276 U.S. 1, 
(law), 48 S.Ct. 203; In re Metropolitan 
Trust Co., 1910, 218 U.S. 312, 321 
(equity), 31 S.Ct. 18; United States v. 
Mayer, 1914, 235 U.S. 55 (law-criminal), 
35 S.Ct. 16; Zimmern v. United States, 
1936, 298 U.S. 167 (equity), 56 S.Ct. 
706. The exception to the general rule 
just stated was the utilization, under 
certain circumstances, of the ancillary 
remedies of audita querela, coram nobis, 
coram vobis, bill of review and bill in 
the nature of review — remedies which 
grew up to give relief after term time 
in certain limited and defined situations. 
Under the proposed amendment to Rule 
6(b) the court may not enlarge the time 
for taking action under Rule 50(b), 52 
(b), 59(b), (d) and (e), and 60(b); and 
the time periods of these rules limit 
the court’s power just as effectively as 
the term time, which they replace, form- 


erly did. See Moore and Rogers, Federal 
Relief from Civil Judgments, 1946, 65 
Yale L.J. 623, 627-630, 685-693. 

“Rulings or dicta to the contrary, as 
in United States v. Schlotfeldt, C.C.A. 
7th, 1943, 136 F,2d 935; Babler v. 
United States, C.C.A.8th, 1943, 137 F.2d 
98, dictum; Suggs v. Mutual Benefit 
Health & Accident Ass’n, C.C.A.lOth, 
1940, 115 P.2d 80, dictum, are not ac- 
ceptable in light of these considerations. 

“The sentence added at the end of the 
second paragraph of the amended sub- 
division gives the district court express 
power to dismiss an appeal on stipula- 
tion or upon motion by the appellaxit 
after the notice of appeal has been filed 
but before the appeal is docketed. Such 
action avoids the useless formality and 
expense of docketing the appeal and 
then dismissing it in the appellate court, 
as where the parties have agreed to a 
settlement and wish to protect their 
rights. Heretofore, the general view has 
been that once the notice of appeal was 
filed the district court had no authority 
to proceed further in the matter, except 
in aid of the appeal or under Rule 60(a), 
until it has received the mandate of the 
appellate court. Miller v. United States, 
C.C.A.7th, 1940, 114 F.2d 267; Piske v. 
Wallace, C.C.A.Sth, 1940, 115 F.2d 1003. 
cert, den., 1941, 314 U.S. 663, 62 S.Ct. 
123 ; Schram v. Safety Investment Co., 
E.D.Mich. 19A42, 45 F.Supp. 636; In re 
Chin Ben Shim, D.Mass, 1941, 2 P.R.D. 
50, 4 Fed. Rules Serv. 72a.42, Case 1. But 
cf. American Brake Shoe & Foundry 
Co. V. Interborough Rapid Transit Co., 
S.D.N.Y.1942, 3 P.R.D, 162, 6 Fed. Rules 
Serv. 73a42, Case 1. 


703A. Motion for Leave to Appeal in Forma Pauperis. 

(Caption.) 

Piaintifi: moves for leave to proceed on appeal herein in forma pauperis 
upon a typewritten record. 

Attorney for plaintiff. 


Address. 


(Notice of Motion.) 


Cross-Reference. 

Appeals in forma paupeifis, Rule 75 
(m), this Supplement. 

Note of Advisory Committee to Rule 
75 (m): 

“This subdivision permits a relaxation 
of the normal requirements for a record 
under Rule 75, in order that a pauper 


appellant may not be deprived of his 
right to appeal. Without such a pro- 
vision some difficulty has been encount- 
ered in pauper appeals, as evidenced by 
Hall V. Gordon, App.D.C.1941, 74 App. 
D.C. 24, 119 F.2d 463, and Middleton 
V. Hartford Accident & Indemnity Co., 
C.C.A.5th, 1941, 119 F.2d 721.” 
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:70'6'Aw . M 0 tio .11 to Enforce Liability of- a Snrety« ■ 

(Caption.) 

^ Defendant ino^ves for an order enforcing the ■ liability of AB^ the surety, 

upon ..'the, .■aiidertahing filed' herein on the — day of ; — ^ — — 5 19- , ,to 

secure payment' of such costs and damages as may be adjudged, to have 
been, suffered ;as a result of the wrongful restraint of the defendant .from 
'(nature^ of restraint) . 

Attorney for defendant. 


Note. 

Amended Rule ., 6S{c): provides that 
the liability of a sinrety may be en- 
forced on motion without the necessity 
of an independent action. 

The Advisory Committee’s note to Kale 

65(c) 'read: 

‘Tt has been held that in actions on 
preliminary injunction bonds , the dis- 
trict .'eoii,rt has discretion to grant' relief 
in the same proceeding or to require the 
institution of a new action on the bond. 
Russell V. Farley, 1881, 105 U.S. 433, 
466. It is believed, however, that in all 
cases the litigant should have a right 


Address. 

to proceed on the bond in the same pro- 
ceeding, in the manner provided in Rule 
73(f) for a similar situatiofi. The para- 
graph added to Rule 65(c) insures this 
result and is in the interest of efficiency. 
There is no reason why Rules 65(c) 
and 73(f) should operate differently. 
Compare § 50, sub, n of the Bankruptcy 
Act, 11 U.S.C., §78, sub. n [11:78], 
under which actions on all bonds fur- 
nished pursuant to the Act may be pro- 
ceeded upon summarily in the bank- 
ruptcy court. See 2 Collier on Bank- 
ruptcy, 14th ed. by Moore and Oglebay, 
1853-1854.” 


707. Motion to Extend Time to Fiie Transcript of Record. 


'Note. ■ ' ■ - ■ ■ 

The motion should be made in the 
Circuit Court of Appeals if the extension 
.desired is. more than ninety days' from 


the date of filing of notice of appeal. 
Mutual Benefit Health & Accident Assn. 
V. Snyder (C. C. A. 6), 109 Fed. (2d) 
469. 


NOTES TO DECISIONS 


Designation of Contents of Record on 

Appeal, 

Failure of appellant to serve on appel- 
lee and file with the court a designation 
of the portions of the record to be con- 
tained in the record on appeal is ground 
for dismissal of the appeal. McBee v. 
United States (C. C. A. 10), 126 Fed. 
(2d) 238. 

Bo-cfceting .and Record on Appeal. 

Appellant may not docket his appeal 
after the time allowed under Rule 73 
has expired, except by special leave of 
the court. A distiict court has no au- 
thority to grant an extension of time to 
docket an appeal after the time allowed 
under the rule has expired and the rec- 
ord', has been transmitted to the appel- 
late court. The time limitation on filing 
record on appeal is not jurisdictional, 
but satisfactory reasons must be ad- 


vanced to obtain special relief from such 
limitation. Gammill v. Federal Land 
Bank (C. C. A. 7), 129 Fed. (2d) 501. 

The district court, within the forty- 
day period allowed for docketing an ap- 
peal, may grant an extension on an ex 
parte written motion. In re Framer (C. 
C. A, 7), 131 Fed. {2d) 733. 

In an action filed by a bondholder for 
himself and as attorney in fact for other 
owners, a motion to intervene by one of 
the coowners filed after bondholder had 
entered notice of appeal and then with- 
drawn by turning in his bonds, will be 
granted as a motion to amend, so as to 
enable' coowner to complete the appeal. 
The settling of differences between a 
party representing a class and their op-, 
ponents should not cause the others to 
lose 'any' 'rights they may have had in the 
litigation. A district court does not lose 
jurisdiction - of a case to the appellate. 
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court until tlie record has been docketed Civil Procedure the time limitation; re- 
on appeal. American Brake Shoe & mains unaffected. Effectiveness of a de- 
Foundry Co. v. Interborough Rapid cree depends upon notation in the docket^ 
Transit Co. (D. C.-N. Y.), 161 Bull. 76. ■ and the time limitation for appeal , runs 
„ ; ^ , ■ .from such entry and not from the. sign- 

MOW laiiesi. ^ ^ ^ ^ formal, order... .'Hosier v.. Fed- 

Tlie time limitation on filing record on eral Reserve Bank (C, C. A. 2), 132 'Fed. 
appeal is mot Jurisdictional, but satisfac- -, (2d) 710. 

tory r*easons must be advanced^ to obtain ' No assignment of' errors is required 
special relief from such limitation. Gam- in taking an appeal under the' Rules of 
mill V. Federal Land 'Bank (C. C, A. 7), Civil Procedure,. Starfred PropertieSj 
129 Fed. (2d) 501. Inc. v. Ettinger (C. C. A. 2), 163 Bull. 

Although the method of taking an ap- ■ 102, 
peal has been changed by the Rules of 


7§7'A, Order Extending Time Within Which to Pile Transcript of 
Record on, AppeaL 

(Caption.) 

Upon consideration of the motion of counsel for appellant, 

It is ordered that the time within which to file the transcript of record 
on appeal in the above entitled cause be, and the same is hereby, extended 
to and including ,19 — . 


Judge, United States district court. 

Date' . . . 


710A. Notice of Proposed Statement of Evidence. 

(Caption.) 

Please take notice that on the day of , 19 — , at 10:30 A.M., 

appellant will submit to this Court at , for settlement and approval, 

the attached statement of the evidence adduced at the trial of this case 
for inclusion in Idle record on appeal. 

Date— — ^ ■ 


Attorney for appellant. 


Cross-Reference. 

Appeals when no stenographic report 
was made, Rule 75 (n), this Supplement, 
p. 239. 

Note of Advisory Committee to Rule 

75 (n): 

'^Subdivision (n) provides a method 
whereby a record may be prepared in 
the perhaps rare case where there is no 
reporter present at all and no steno- 
graphic report is made of the proceed- 
ings. Normally, these situations are 
now unlikely in view of Public Law 222, 


Address. 

78th Cong., c. 3, § 1 , 2d Sess., approved 
Jan. 20, 1944, 28 U.S.C. §9a [28:9a], 
providing for the appointment of official 
court reporters, prescribing their duties 
and providing for the payment by the 
United States of fees for transcripts for 
appeals in forma pauperis. It is believed, 
howevei% that the provisions of subdivi- 
sion (n) may nevertheless he helpful as 
Supplemental safeguards to prevent in- 
justice in unusual cases. There is noth- 
ing in the subdivision inconsistent with 
the new statute. 
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■717., Motion, for stay after Trial. 

(Caption.) 

: / 'The defendant iiioves that the execution and enforcement of the Jndg* 

' inent entered he'reiii on ■ — — 19- — . be stayed until the final disposition 

of the appeal' taken by the defendant therefrom (until the disposition of 
' the , motion 'in'ade by him for a new trial) (until the disposition of the 
motion ' made by him for 'judgment in accordance with his motion for a 
directed verd'lct) (until th.e disposition of the motion made by him for 
nniendiiieiit to the findings and for ad'ditional findings). 

Tlie grounds for tills motion are as follows : ■ 

'.' This action was broiiglit for (specifi.c performance of a conti*aet to convey 
certain I'eal property ) . 

■The defense is tha.t (tiie alleged contract is invalid under the statute of 
Tra.uds). 

This defense is advanced in good faith and not for the purposes of delay, 
and the defendanl. is advised by counsel that the defense is meritorious. 

On , 19 — , aftei* a trial, judgment was rendered in favor of 

plaintiff directing (specific performance of said contract). On 

19 — , an appeal from said judgment was taken by the defendant to the 
Court of Appeals for the Circuit, and is now pending. 

(A motion for a new tj*iai was made by the defendant and is now 
pending.) 

(A motion was made by the defendant for judgment in accordance with 
his motion for a direcdi^d veialict and is no%v pending.) 

(A motion was made by the defendant for amendment to the findings and 
for additional fimlings and is now pending.) 

Said appeal (motion) may be rendered nugatory unless a stay is granted 
pending its disposition, since if defendant is in the meantime required to 
convey said property to plaintiff, said property may he transferred to a 
third party or become (uicnmbered and could not be I’ecoiiveyed to defendant, 
even if he is ultimately siu*<*essful in this action. 

Date-—. 


Attorney for defendant. 


Address. 

Si>urce of Form. Cross-Reference. 

Federal Rules of Civil Procedure, Rule Stays are gxiveraed by Rule 62 of the 
62(b), see p. 224 of this Siipplement. 'Rules of Civil Procedure, see p. 920 of 

parent volume and p. 224 of this Sup- 
plement. 
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718. Order Granting* Stay. 

(Caption.) 

This cause came on to be heard on defendants motion for a stay pending 
(the final disposition of the appeal taken by the defendant ' from tue judg- 
ment herein) (the disposition of the defendants motion for a new trial) 
(the disposition of the defendants motion for jndgment in accordance with 
his motion for a directed verdict) (the disposition of defendants motion 
for amendment to the findings and for additional findings), and the court 
being duly advised, it is 

Ordered, that all proceedings for the execution or enforcement of thp 

judgment entered in the above-entitled action on — — , 19 —-, are 

hereby stayed until (the final determination of the appeal taken by the 
defendant from said judgment) (the determination of the defendants 
motion for a new trial) (the determination of the defendant\s motion for 
judgment in accordance with his motion for a directed verdict) (the 
determination of defendant's motion for amendment to the findings and for 
additional findings) ; and it is further 

Ordered, that the aforesaid stay is granted on condition that within 

days, the defendant file a bond in the sum of — — dollars ($ ), 

with sufficient sureties to be approved by the court, that in the event the 
said appeal (motion) is determined against him, or is dismissed, he will 
abide by and promptly carry out and fulfill the directions of the aforesaid 
Judgment; and on the further condition that the defendant promptly 
prosecute the said a ppeal ( motion ) . 

Date- — *. . 


Gross-Refeirence. 

See Rule 62(b) of the Rules of Civil 
Procedure, p. 234 of this Supplement. 

Introduction. 

Review by the Supreme Court of the 
United States of judgments of the high- 
est court of a state may be had either 
on appeal or by certiorari. Appeal may 
be taken from any decision in an action 
in which is drawn in question the 
validity of a treaty or statute of the 
United States and the decision is against 
its validity; or where is drawn in ques- 
tion the valdity of a statute of any state, 
on the ground of its being repugnant to 
the Constitution, treaties, or laws of 
the United States, and the decision is 
in favor of its validity. Review by 
certiorari may be had of any final judg- 


United States district judge. 

ment or decree of the highest court of a 
state in any action in which is drawn 
in question the validity of a treaty or 
statute of the United States; or where 
is drawn in question the validity of a 
statute of any state on the ground of 
its being repugnant to the Constitution, 
treaties, or laws of the United States; 
or where any title, right, privilege, or 
immunity is specially set up or claimed 
by either party under the Constitution, 
or any treaty or statute of, or commis- 
sion held, or authority exercised under, 
the United States. The power of the 
Supreme Court to review these last 
mentioned decisions may be exercised 
without regard to whether the federal 
claim is sustained or denied. (28 U.S.C, 
1267.) 
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Section 3— Appeal From State Court to Supreme Court.' 

■ 720. ,,Petitiom for ,■ Allowance of Appeal frO'M State Court to the 
Supreiite Court of the . United States. ■ 

In tlie Supreme Court of (State) 

(Caption.) 

Petition for Allowance of Appeal to the 
Supreme Court of the United States 

ABj the appellant aboye, named and petitioner , hereinj respectfully states 
that .on the — — day of ,- — r-, ,19 — ^,.-this court entered a judgment .against it 
(affirming) (reyersing) , the order of the (lower court of State) ; that , .a 

motion for reargument was filed on ^ 19- — and that said, motion 

was denied on — --19—. 

Petitioner, belieying that the judgment of this court is incorrect, prays 
that it may be allowed to appeal to the Supreme Court of the United 
States for reversal of the judgment of this court, and that a transcript of 
the record in this cause, duly authenticated, shall be sent to the Supreme 
Court of the United States. 

Petitioner submits and presents fo the court herewith its statement 
showing the basis of the jurisdiction of the Supreme Court of the United 
States to entertain an appeal in this cause in compliance with rule — of 
this court and rule 12 of the Supreme Court of the United States. 


, Petitioner. 
Attorneys for petitioner. 

Soarce of Forja. ■ . y. County of Beaver, Penftsylyania,''"828' 

Record in Defense Plant Corporation U.S. 204, 90 L. ed. 1172, 66 Sup.Ct. 992. 

720A. AssigTtment of ‘ Errors on A„pp€al from/ S'tate Court’ "to' the 
Supreme Court of the United. States. 

In the Supreme Court of (State) 

(Caption.) 

Assignment of Errors 

The court erred : ' • , 

1. III holding that the act of .(State statute) is constitutional insofar as 
it purports to authorize the assessment for taxation of machinery owned 
by (federally owned corporation) . 

2. In holding that the assessment for ' taxation, as part of the real 
estate, of macliiiiery owned by (federally owned corporation) and used in 
the operation of an industrial plant' owned by said corporation is not 
repugnant to the Constitution and laws of the United States. 

3. In holding that the act of Congress (federal statute citation) was 
to be construed as waiving with respect to machinery owned by (federally 
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owned' corporation) tlie constitutional immunity otherwise; enjoyed, by 
such agency, from state and local taxation. . 

4. In (affirming) (reversing) the order of . the^ (lower State court), 
which order confirmed the assessment, of machinery owned by (federaUy 
owned corporation). - ' . 

Appellant 


Source of Form, 

Record in Defense Plant Corporation 


Attorneys for appellant. 

V. County of Beaver, Pennsylvania, B28 
U.S. 204, 90 L. ed. 1172, 66 Sup.Ct 992. 


720 'B, Order Allowing Appeal Fro-m State Court to the Supreme 
Court of the United States. 

In the Supreme Court of (State) 

(Caption.) 

Order Allowing Appeal 

AB, appellant in the above entitled action, having prayed for the aliow- 
aiiee of an appeal in this cause to the Supreme Court of the United States 
from the Judgment made and entered in the above entitled action by the 

supreme court of (State) on the — day of , 19 — , and from each and 

every part thereof, and having presented and filed its petition for appeal, 
assignment of errors, prayer for reversal and statement as to Jurisdiction, 
pursuant to the statutes and the rules of the Supreme Court of the United 
States in such cases made and provided : 

It is now here ordered that an appeal be and the same is allowed to the 
Supreme Court of the United States from the supreme court of the (State) 
in the above entitled cause, and that the clerk ‘of the supreme court of 
the (State) shall prepare and certify a transcript of the record, proceedings 
and Judgment in this cause and transmit the same to the Supreme Court 
of the United States, so that he shall have the same in said court within 
forty days of this date. 

[It appearing that appellant is a corporate agency of the United States, 
its stock being wholly owned, directly or indirectly, by the United States, 
no bond or other security for the prosecution of such appeal or to answer 
in damages or costs shall be required of appellant.] 

Chief Justice of the 
supreme court of (State). 

Date — . 

Source of Form. v. Coimty of Beaver, Pennsylvania, S28 

Record in Defense Plant Corporation U.S. 204, 90 L. ed. 1172, 66 Sup.Ct. 992. 
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720C* Stipulation Designating Parts of Eecord to^ be Iiieluded in Traii» 
script on Appeal from State Court to the Supreme Court of 
the United' States. 

In the Supreme Court of (State) 

(Caption.) 

It is hereby stipulated and agreed between attorneys for (appeliant) 
and attorneys for (appellee) that the record on appeal to tbe Supreme 
(’V>urt of the United States in this cause shall consist of the entire pro- 
ceedings before the supreme court of (State), including : 

1. The entire record on appeal to the supreme court of (State) from 
the (lower State coux’t) as printed and used in the supreme court of (State) 
in tills ease. 

2. The assignment of error made by (appellant) on appeal to the supreme 
court of (State) from the flower State court). 

3. The docket entries of the supreme court of (State). 

4. The opinion of the supreme court of (State) filed herein on — , 

19™-. 

5. The motion for rearguinent before the supreme court of (State), 

fled — — , J9 — , and tlie order of court denying the same dated 

, 19~. , ^ ‘ ' 

6. The jietition for allowance of appeal to the Supreme Court of the 
United States. 

7. The jurisdictional statement filed by (appellant), including the copy 
of the opinion and judgment of the supreme court of (State) thereto 
appended. 

8- Assignments of error on appeal to the Supi'eme Court of the United 
States. 

9. The order of the s.upreme court of (State) allowing an appeal to the 
Supreme Court of the United States. 

10. Appellee's statement opposing jurisdiction and motion to dismiss. 

11. This stipulation. 


Attorneys for appellant. 


Source of Foriti, 

Record in Defense Plant Corporation 


Attorneys for appellee. 

v. County of Beaver, Pennsylvania, 328 
U.S. 204, 90 L. ed. 1172, 66 Sup.Ct. 992. 
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72 (I'D. Statement of Points to be Relied npoii and: Designatio'ii ■ of 
Record on Appeal from State Court to- the Supreme Court 
of the United States. 

In the Supreme Court of the United States 
(Caption.) 

Fursiiaiit to rule 13, paragraph 9, of this court, the appeilant*states that 
it intends to rely upon all of the points in its assignment of errors. The 
appellant deems the entire record on appeal as necessary for consideration 
of the points so to be relied upon. 


Appellant. 

By — - 

Attorney for appellant. 

Service of the above statement of points and designation of record to 
be relied on accepted this day of , 19 — . 


Attorney for appellee. 

Source of Form. County of Beaver, Pennsylvania, B28 

Record in Defense Plant Corporation • U.S. 204, 90 L. ed. 1172, 66 Sup.Ct. 992. 

729fi. Order Noting Probable Jurisdiction. 

In the Supreme Court of the United States 
(Caption.) 

The statement of jurisdiction in this ease having been submitted and 
considered by the eoui't, probable jurisdiction is noted. 

Source of Form. v. County of Beaver, Pennsylvania, 328 

Record in Defense Plant Corporation U.S. 204, 90 L. ed. 1172, 66 Sup.Ct. 992. 

721. Order Staying Mandate of State Supreme Court Pending Review 
by Certiorari in Supreme Court. 

In the Supreme Court of (State) 

(Caption.) 

Order Recalling aiid Staying Mandate 

Piled—— '--^19— 

Upon motion of (appellee) (appellant), it is ordered that the mandate 
in the above entitled cause be recalled and stayed until — , 19 — . 


Justice of the supreme court of (State). 

Source of Form. of’ Labor v. United States, 328 U.S. 8, 

Record in People of the State of Illi- 90 L, ed. 1049, 66 Sup.Ct. 841. 
nois, ex rel. Robert L. Gordon, Director 
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721AA- Praecipe^ Eecerd for Use on Application to ■ the Supreme 
Court of the^ United States for Writ of Certiorari 

In the Supreme Court of (State) 

(Caption.) 

The (appellee) (appellant) in the above entitled cause hereby requests 
and directs you to. prepare and duly certify a transcript of record in the 
above untitled cause and to include therein copies of the following item,s: 

1. Appellant’s abstract of record. ' 

. 2. Opinion of this court filed 19 — . 

, : 3. . Judgment of this court. 

4. Notice of iiiteiitioii to file petition for rehearing. 

5. Petition for rehearing. 

. ■ il Order denying' petition for rehearing. 

7. Order staying mandate. 

S, This praecipe for record, with proof of .service. , 

9. Gler.k’s certificate. 


Attorney for (appellee) (appellant),. 

Proof of Service 

lieceived a, copy of the above, and foregoing praecipe for record and 
proof of; service this ‘day of — — ,.19— . . 


Attorney for (appellee) "(appellant).. 

.S.oiirce'ol Farm. ■ ■ .of Labor v. ;IMted States, ■ S28 ' U.S. 8, 

. Record, in People of the State of Ilii- 90.. L. ed. 1049, ,06 Sup.Ct. ,841. 
nois, ex rel, Robert L., Gordon, Director.- ' 

721B. Order Extending' Time Within ' Which tO' Pile ■ Petition ' for' 

, : Certiorari. 

In the Supreme Court of the United States 
(Caption.) 

Upon consideration of the application of counsel for the petitioner. 

It is ordered that the time for filing a petition for certiorari in the above 
entitled cause be, and the same is hereby, extended to and including 
. 19-. 


Associate Justice of the 
Supreme Court of the United States. 
Date . . - . 

Source of Form. of Labor v. United States, 828 U.S. 8, 

Record in People of the State of Illi- 1049, 66 Sup.Ct. 841. 

nois, ex rel. Robert L. Gordon, Director 
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721C, Petition for Writ of Certiorari to the Supreme Court of a State* 
In tlie Supreme Court of the United States 

(Caption.) 

To the Honorable, the Chief Justice of the United States and the 
Associate Justices of the Supreme. Court of the United ■ States : 

This is a petition by (name of petitioner) for this coiirt^s writ of certiorari 
to review a judgment and opinion of the supreme court of (State) rendered 
in this cause on ^ 19 — . 

JURISDIOTIOK 

The jurisdiction of this court to review the questions herein presented is 
invoked under section 237(b) of the Judicial Code of the United States, 
as amended (28 U.S.C. 344).' The judgment of the supreme court of (State) 

which was entered on , 19 — , became final on 19 — •, upon 

the denial of the petition for rehearing. The time for filing this petition 
and brief in support thereof was extended by this court to — - — - — 19—. 

The court below held that under section — of the United States Revised 
Statutes the claim of the United States was entitled to priority over the 
claim of the petitioner for unemployment compensation contributions 
(R. — ). The applicability of section — of the United States Revised 
Statutes was raised in every stage of the proceedings below. The court 
below passed upon the question and specifically allowed priority to the 
claim of the United States. 

QiTBSTIOXS PRESElSITEn 

1 . ^ . 

, 2 . — ^ .. 

Statutes 

The statutes involved are set forth in the Appendix, infra, pp. — , — . 

S PEC iVlCA, TICK OF ERRORS To Be ITrGED 
The supreme court of (State) erred: 

1. In holding that the claim of the United States was entitled to priority 
under section — of the United States Revised Statutes over the claim of 
tlie petitioner for unemployment compensation contributions. 

2. Ill failing to hold that petitioner's claim was entitled to priority over 
the claim, of the United States. 

COHCLUSIOK 

Wherefore petitioner prays that this petition for a writ of certiorari be 
granted, and that this court’s writ of certiorari issue to the supreme court 
of (State) for the purpose of reviewing the questions hereinbefore specified. 


Counsel for petitioner. 



Form 721D 


FEDERAL PROCEDURAL FORMS 


84 


Source of Form. of. Labor v. United States, 328 U.S. 8, 

Record in People of the State of Illi- 1049, 66 Snp.Ct. 841. 

nois, ex ret. Robert L. Gordon, Director 

721 D. Order Allowing Certiorari. 

Ill the Supreme Court of the United States 
(Caption.) 

Order Allowing Certiorari 
Piled ,19— 

The petition herein for a writ of certiorari to the siipreme court of 
(State) is' granted. 

And it is further ordered that the duly certified copy of the transcript 
of the proceedings below wliieh aeconipanied petition shall be treated as 
though filed in response to such writ. 

Source of Form. of Labor v. United States, 328 U.S. 8, 

Record In People of the State of Illi- 90 L. ed. 1049, 66 Snp.Ct. 841, 
nois, ex rel, Robert L. Gordon, Director 


PART TWO—CRIMINAL ACTIONS 


CHAPTER 22— CRIMINAL PROCEDURE 


Form 

725A. Commissioner’s summons. 

725B, Commissioner’s warrant of ar- 
rest. 

725C. Commissioner’s temporary com- 
mitment. 

725D. Commissioner’s final commit- 
ment. 

726. Waiver of indictment. 

727. Indictment for murder in the first 

degree of federal officer. 

728. Indictment for murder in the 

first degree on federal reserva- 
tion. 

729 Indictment for mail fraud. 

730. Indictment for sabatoge. 

731. Indictment for Internal Revenue 

violation. 

732. Indictment for interstate tran- 

portation of stolen motor vehi- 
cle. 

732 A. Indictment for receiving stolen 
motor vehicle. 

733. Indictment for impersonation of 

federal officer. 

734. Indictment for obtaining money 

by impersonation of federal 
officer. 

735. Indictment for presenting fraud- 

ulent claim against the United 
States. 

736. Warrant for arrest of defendant. 

737. Appearance bond. 

738. Information for food and drug 

violation. 

\739. Summons, 

740. Motion by defendant to dismiss 
the indictment. 

740A. Motion to dismiss indictment on 
objection to the array of grand 
jury or to individual jurors. 
740B. Order dismissing indictment. 

741 A. Warrant of removal on indict- 
ment. 

74IB. Warrant of removal on complaint 
or information. 

742. Bench warrant-— Violation of pro** 

batioii. 

743. Application for transfer from one 

division to another within the 
district. 

743 A. Order transferring case from one 
division to another within the 
district. 


Form 

744. Motion by one defendant to 

transfer proceedings to another 
district or division. 

745. Motion for bill of particulars. 

745A. Order for bill of particulars. 

746. Motion to strike surplusage from 

indictment. 

747. Motion for suspension of pro*- 

ceedings on ground of insanity. 

748. Waiver of trial in district in 

which indictment is pending. 

749. Motion for change of*^ venue on 

ground of prejudice. 

749A. Order granting motion for 

change of venue. 

750. Consent by defendant to proceed- 

ings in his absence. 

750 A. Consent to- trial before United 
States Commissioner. 

751. Affidavit for search warrant. 
751A, Search warrant. 

751B. Motion for the return of seized 
property and the suppression 
of evidence. 

751C. Order suppressing evidence and 
directing return of seized prop- 
erty. 

7 52. Motion by defendant to take de- 

position. 

752A. Notice of motion. 

752B. Order granting leave to take 
deposition. 

752C. Notice to take deposition. 

752D. Motion to shorten or extend time 
for taking of deposition. 

752E. Order changing time of taking- 
deposition. 

752P. Order directing payment of ex- 
pense of taking deposition. 
752G. Motion by witness to have his 
deposition *taken, 

763. Motion by defendant for dis- 

covery and inspection. 

754. Order to permit inspection of 

documents, etc. 

755. Motion to withdraw plea of 

guilty. 

756. Waiver of trial by jury. 

757. Stipulation for jury of less than 

twelve. 

768. Motion for separate trial of of- 
fenses. 

759- Motion for severance of defend- 
■ ants. 
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Form ■ 

760. Preacipe for subpoena other than 

on belialf of United States. 

760 A. ' Praecipe for subpoena , on, behalf. 

■ of United States. 

760B. , Subpoena .to te,stify. 

760C. ; Coininissioner’s subpoena. 

761. Warrant for arrest of witness. 

762. . , Subpoena , to ■, produce document 

on object. ' 

762A, Motion to vacate subpoena for 
production of documents. 

763. Motion by indigent defendant for 

.issuance, of subpoena. 

763A. Affidavit in support of motion by 
'' indigent defendant for issuance 
of ' subpoena. 

763B. Order directing issuance of sub- 
poena for indigent defendant. 

764. Motion for Judgment: of acquittal. 
764A. Judgment ' of acquittal, 

7 69 A. Judgment and commitment in 
petty offiense cases. 

772. Motion to correct illegal sentence. 
772A Notice'' of' appeal from United 
States Commissioner to District 
Court. 


Form 

773. Motion to reduce sentence. 

774. Application o.f prisoner .for dis- 

charge. 

774A. Oath of prisoner for discharge 
from imprisonment. 

774C. Preliminary order for poor con- 
vict. 

774D. Discharge from imprisonment. 

775. Motion to set aside forfeiture of 

bail. 

775 A. Motion to remit forfeiture. 

776. Stay of execution. 

777. 'Notice of appeal to Circuit Court 

of Appeals. 

778. Statement of docket entries. 

779. Petition by government for cer- 
* tiorari in Supreme Court. 

780. Petition by defendant for cer- 

tiorari in Supreme Court. 

781. Application to Supreme Court 

justice for bail pending cer- 
tiorari. 

782. Order of Supreme Court justice 

granting bail. 


Importaiit Notice 

The new Rules of Criminal Procedure for the United States District Courts 
are deemed to have superseded and rendered obsolete all the Criminal 
Procedure forms found in the parent volume except four, to wit: Forms 74l, 
767, 768, and 771. For the convenience of our subscribers these four forms 
have been reproduced in this pocket part supplement. Consequently you are 
to disregard all the Criminal Procedure Forms, numbered 725 to 777 inclu- 
sive, appearing in the parent volume. 

The above numbers have been re-utilized in numbering the new forms 
set out; herein. ' 

It will be understood that the subject matter of a new form carrying an 
.oMfom. number is not necessarily the. same. 

The new rules are set out in this supplement following chapter 37— 

, Soldiers’ and Sailors,^ Civil Relief AeU 


725«'''; Ccunplaint,,:;: 


United States District Court 


United States of America 

V. 


.District of.. 

Division 

Commissioner’s Docket No. 

Case No. 
Complaint 
' for 

" ^ Violation of ' 

U. S. C. Title 

Section............ 
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Form ,725A 


=rva» 


BEFOEE 

l^ame of Commissioner Address of Commissioner 

Tlie maclersigned complaiiiaiit being duly sworn states : 

That on or about , 19 , at 

in tbe ...............District 

of — - ' - - — 

(name of accused) 

did ' - - - 

here insert statement of the essential facts constituting the offense charged 


the 

ired 

ent) 

and 


And tlie complainant further states- that he believes that 



725 A. Comniissioiier’s SuHimons. 


United States District Court 

District of 

Division 

Commissioner’^s Docket No 

: ■ V /,,/■■■■ Case 

■Wnited'^'States' of America \ / \ 

\ ■ I' ■' Summons 

Name of Defendant ■ , 


You are hereby summoned to appear 'before the undersigned United States 


...place- 
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on....... 19, 

charging .yon witli- 


at.... o’clock.— M.- to answer to a coiiiplaii.it 

time 

here describe offense charged in complaint 


in violation o.f IJ.S.C. T,itle Section... 

Date-...--..- , 19 

United States Commissioner. 

This siino:no,iis was rece,ived. by me at on 

'19.... 


EETURN^^ 

■This s'limiiions was served by me on 

manner : 


Defendant. 

19 ill the following 


Name. 


Title. 


*As to who may serve the summons and the manner of its service see 
Rule 4 (c) of the Federal Eules of Criminal Procedure and Eiile 4 (e) of 
the Rules of Civil Procedure. 

Cross-Reference. 

Warrant or summons upon complaint, 

Rule 4. 


725B. Co'inmissioneFs Warrant of Arrest, 

United States District Court 

District, of- 

- ...Division 

Commissioner’s Docket No. 


# 

United States of America 

V. 


Ca,.se.,Mo..'., 

Warrant of Arrest 


1 , 

You are hereby commanded to arrest , 

" here insert name of defendant or description 
and bring him forthwith before the nearest available Unittnl States Commis- 
sioner to answer to a <'om plaint charging him with 
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Form 725C 


here describe offense charged in complaint 


in violation of U.S.C. Title,' , Section 

Date , 19 

United States Coiiiinissioiier. 


1. Here insert designation of officer to whom warrant is issued. 


and executed by arrest 
- , 19 


Name. 


Title. 

Date District of 

3 19 . , Deputy 

Cross-Reference. 

Warrant or summons upon complaint, 

Rule 4. 

725C. Commissioner’s Temporary Commitment. 

United States District Court ’ 

District of..... 

Division 

Commissioner’s Docket No 

Case No........ 

■United States of, America '] Temporary Commitment 

V. j- of 

To the United States Marshal of the District of : 

You are hereby eo)nniauded to take the custody of the above named 
defendant and to commit him Avith a certified copy of tliis commitment to 
the custodian of a place of confinement Avitbin this district approved by 
the Attorney General of United States Avhere the defendant shall be received 
and safely kept until discliarged in due course of laAv. The above named 
defendant has been arrested but not yet fully examined by me upon the 

complaint of , charging that on or about , 

19 at in the District of 

...the defendant did 


RETURN 

Received , 19 at 

of at on. 
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in violation of U.S.C. Title Section ; and lie has been directed to 

fnrnisli bail iii tlie sum of....... ..dollars ($.. ) 

for Ms appearance before me at in accordance with all 

my orders and directions relating' thereto,- and he has failed to do so. 

Dated: , - 

United States Commissioner. 


RBTimN 

■ -Received this commitment and designated prisoner on j 

19......... and on , 19......... committed Mm to 

and, left with the custodian at the same time a certified copy of this 
eommitment. 

Dated ; ■ ' - ? 

United States- Marshal. 

19 District of 


By 


j 

Deputy. 


72»5D. Commissioner’s Pinal Commitment. 

United States District Court 

District of 

. . - .................Division , 

. - Commissioner’s Docket No 

Case No 

United States of America ■ -."I Pinal Commitment ' 

Y. ■ of" 

;To,;:;T}ie United States' Marshal of the... District o.f.. 

You are hereby commanded to take the custody of the above named 
defendant and to commit him with a certified copy of this commitment to 
the custodian of a place of confinement within this district approved by 
the Attorney Ceneral of United States where the defendant shall be 
received and safely kept until discharged in due course of law. The above 

named defendant was aiTested upon the complaint of 

charging that on or about , 19 , iu the 

District of the defendant did 


in violation of U.S.C. Title......... Section.......-and he, after examination by 

me on , 19......... ■ where it appeared that there is probable 
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cause to believe that the offense so charged has been committed and that he 

lias comniitted it^ lias been directed to fnrnisli bond iii tbe sum of..- 

dollars for Ms appearance in the District Court of tbe United 

States for the District of at 

in accordance with all orders and directions of the court relative 

to his appearance before the court, and he has failed to do so. 

Dated : 


United States Commissioner. 


..,19., 


RETURN 

Received this commitment and designated prisoner on 

19 and on 19---, committed him - 

and left with the custodian at the same time a certified copy of this 
commitment. 

Dated : 


19 *- 


United States Marshal. 

District of 

By Deputy 


Cross-Reference. 

Probable cause, commitment, Rule 5 
(c). 


No. - 
(18 U. S. C. 


§§ 2312, 2313) 


726. Waiver of Indictment. 

In the United States District Court for the - District of 

Division 

United States of America 

V. 

JoMi Doe j 

John Doe. the above nan.ed defendant, who “ 

National Mot.e^ Vehicle The« indSt- 

iTaS'^coLrairthat thlVoceeding may be by information instead of 
by indictment. _ ........ .... . .... .. . 

Defendant. 


■Witness. 


Source of Form. 

Federal Rules of Criminal Procedure, 

Appendix of Forms, Form lo. 


Counsel for defendant. 

:Note.: . M Vvi- ih-iivio . „ ■ ’ v, t , i 

It has been suggested by United 
States Attorney Doyle of the southern 
district of Illinois that there be added 
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was previously advised of his right to 
eouiisel Of lie was not represented ,foy 
counsel) and waived that right as well , 
as the right to have an indictment re- 
turned against him. The department of 
justice termed the suggestion a good 
one. since in habeas corpus cases it was 

NOTES TO 

Incompetenry 

When the court finds that when the 
waiver of indictment wm executed de- 
feiiifant did not have suilieieiit ■ mental 
caimeity to comprehend thcMiature and 


frequently difficult to prove that; the^ ac- 
cused had been informed of his right 

to counsel. 

Cross-Reference, 

Tridietment,. waiver, Rule 7(b). 

DECISIONS 

eonsequenees of her act, it was proper 
to' adjudge that the waiver was void and 
that the cause .should not proceed fur- 
ther. U. B, V. Chisholm, (DC- Ark), 5 
B^edEDeeB97, 


727, Indictmeiit for Murder in the First Degree of Federal Officer, 
hi the United States District Court 
p, , I* f I, e District of 

- Bivi.sion , 


Uiiiiml S.fates of ..America 

'V, 

do'll n Doe 


1 No. 

j (18 0. S.(S §§1111.1114 ) 


T,lie grand jury charges 

(h\ or i:i1:)(:>ut — — - — ('lay. o.l; — 19—, in the 

— - .District of — — — — doliii ,Doe witli premedi- 

tation and hy means of shooting minalered dohii Roe, \vh<,> wa.s then an 
oRimn* of tfie Federal Dunum of investigation of tiie Department of Jnstiee 
engag(Mii!i flte pertoimiance of hL> oftndal duties. 

' A True Bill 


United Slates Attorney, 

Source of Form, 

Federal Rules of Criminal Procedure, 
Appendix of Forms, Form L 


NOTES TO 

Signature. 

The fact that an indictment was, 
sigiUHl by an assistant district attorney 
using* the name of the district attorney 
did not render the indictment defective. 
Wheatley v. ll S., (CCA4L 159r(2d) 
599. 

Sufficiency. 

It is no longer necessary in the fed- 
eral courts to follow the old common- 
law rules of criminal pleadiiigs, and an 
indictment or information in the lan- 
guage of the statute k auffident except 


Poreinau. 


tTose- Reference, 

Indictment, use, nature and contents, 
Rule 7(a),' (c). 


DECISIONS 

where the words of the statute do not 
contain all the essentia! elements of the 
ofense. Sutton v. U. S., (CCAS), 157 

FC2d)66L 

There are two tests that an indictment 
must meet: first, it must apprise defend- 
ant of the spedhc offense with which he 
m charged; second, the indictment must' 
sufficiently definite in order that, if. 
defendant is later charged with the same, 
offiense, he will be In a position to Inter-' 
pose a plea of cioublt jeopardy. IJ. B: 
V. Starks, (DC-NY), 6PedEDec43; U. S.' 
V. Fields, (DC41C). 6PedRBec293. 


C’RIMINAL PROCEDURE 


Porra, m 


728 « IiidktnieRt fcir Murder in the First Degree on Federal , Meserva- 
ticin. 

Ill the I’liiiteri. Hiates District Coiirt for the 
District, of I)iviHiori 


U'riited States of Aiiieriea 


lol'iii Doe 


No.-™— 
(ISlLaC. § 1111 ), 


T,he, giaiiid Jury (diarges : 

0.11 or .about the day of -» — ■ — ___, VJ—, in the 

" — — — - — l.).i.strict of — — and on lands aeqiiired 
for, the use of the United States and under the (exelusive) (eoiKuirrent) 
jurisdiction of the IFiiited States, John Doe with premeditation shot and 
.murdered John , Roe. 

■ A True Bill. 


Foreinai'i,. 


United States Attorney. 
Source of Form,. , 

F’ederal Rules o.f Crimi'nal .Procedure,- 
Appendix of Forms, Form 2. 


729. Indictment for Mail Fraud. 


In the United States District (hmrt 


For the • 


IJuiterl States of America, 


John Doe et ah 


District of -- 
— — Division 


_ — _ 

(18 u, s,c. 11341 


The grand Jury charges : 

1 , Prior to the — day of -- — 19, — , and eon- 

tinuing to the 'day of — — — — 19 — \ the de- 

fendants John Doe, Richard Roe, John -Stiles and Richard Miles devised 
and intended to devise a scheme and artifice to defraud purchasers of stoi'k 
of XY Company, a California corporation, and to obta,iii money and prop- 
erty by means of the following false and fraudulent pretenses, representa- 
tions and promises, well knowing at the time that the pretenses, representa- 
tions and promises would be false when m.ade : That the XY Company owned 
a mine at or near San Bernardino, California ; that the mine was in actual 
operation ; that gold ore was being obtained at the mine and sold at a profit ; 
that the eurrent earnings of the company would be siiffieient to pay divi- 
dends on its stock at the rate of'-six per cent per annum. 


Form, 73(1 
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2. On the ^ day'' of;—— 1 in tlie 

District of , the clefendaiits for the 

purpose of executing the aforesaid scheme and artifice and atte,iiiptiiig to 
do so, cnmseci to lie placnd in an authorized depository for mail matter a 
letter addressed to llrs. M.ary Brown, 110 Main Street, Stockton, California, 
to be sent or delivered by the Post Office Establishment of the United States. 

SECOND count 

], The Grand Jury reri lieges all of the allegations of the first count of 
this iridic! ineiir cxci^pt t!K»se conhiined in the last paragraph thereof. 

2. On tlie day of — — — , 19—, in the 

— District of — — — — , the defendants, for the 

purpose of cxt‘c«1iiig the aforcf^aid sclmme and artifice and attempting to do 
so, caused to be plaecfd in an authorized depository for iriail matter a letter 
addressed to 'Mr. John J, Jones, 2,2(1 First Street, Batavia, New York, to be 
sent or delivered by the Post (.’hllce Establishnieut of the United States. 

A True Bill. 


Foreman. 


United States Altorriey. 

‘Insert Iasi inailirig date alleged. 

Bfiwrce' .of Form. 

Federal Rules of C'rim'ina! Procedure, 

Appendix i)f Fsirnis, Bhrm 3. 

730. Ificlictnieut for Salbotage. 

Ill the United States District Court 
For the District of — — - — ^ 

Division ■■ ■ 

United States of America 
John Doe 

The grand Jury charges: 

On or about the — • — — — day of — ^ ^ within 

the District of — , while the United 

States was at war, John Doe, with reason to belieTe that his act might injure, 
interfere with or obstruct the United States in preparing for or carrying 
on the war, wilfully made and caused to be made in a defective manner cer- 
tain war material consisting of shells, in that he placed and caused to be 
placed certain material in a cavity of the shells so as to make them appear 
to be solid metal, whereas in fact the shells were hollow. 


1 No 

r (18U.S.C.§2154) 
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A True Bill 

I 


United States Attorney. 

Source of Form. 

Federal .Rules of Grim.iiia! Procedure, 
Appendix of Forms, Form 4. 


731. ladictnieut. for Internal Reveniie^ Violation* 

III tlie United States District Court 


For the * 


• District of — 
Division 


United States of America 

V. 

John .Doe 

The grand jury charges : 
On or about the — 


No.- 


[(26 U. S. a §2833) 
day of ~ 


Foreman. 


■ District of - 


19 — >, in the 
John Doe carried on the 


business' of a distiller without having* 'given bond as required by law. 

A True Bill 


Foreman. 


United States Attorney. 
Source of Form. 

Federal Rules' of Grimina! Procedure, 
Appendix of l^orms, Form 5. 


732. Indictment for Interstate Transportation of Stolen Motor Vehicle* 
In the United States District Court 


For the * 


- District of - 
*— Division 


United States of America 

V. 

John Doe 

The grand jury charges : 
On or about the 


No. 

(18 U. S. C. § 2312) 


day of 


Doe transported a stolen motor vehicle from 

^ — ^ to — — ^ , State of 


", 19 — , John 
- — , State of 


in 


District of - 


and he then knew the 


motor vehicle to have been stolen. 


Form 732 A 
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A True Bill. 

I 


Foreman. 


Unit eel States Attorney, 
Source of Form. 

FiMieral , Rules of Criniinal Procedure, 
Appendix of PorOT.s, Form 6, 


732A.. Indictiueiit for Hecehing Stolen Motor 'Vehicle* 

111 the United States District Court 
For tlie. — — District of -* — 

— -Bi vision 


Ihiit'Cc! States cd.‘ Airierica. 

v. ' 

John Doe 


1 No.-™— — 

f (18 U. S. a §2313) 


The p‘aiid Jury eliarges: 

Oil or about the da o — ^ 19—, in the 

Disti‘iid. of — John Doe received and 

concealed a stolen nnnnr velude, which was ino%"ing as interstate eoinmeree, 
and he then knew the motor ■vehicle to have been stolen. 

A True Bill. 


Foreman. 


Ilnif.ed States Attorney. 
Source of Form. 

Federal Rules of Criminal Froeedure, 
Appendix of Forms, Form 7. ■ ■ . ' 


733* ludictiueiti for Impersonatiott of Federal Officer. 

In the United States District Conii 

For the — — - — — Distrhd of — — , 

Dhusion 


l.hiited States of America 

V. 

flolin Doe 


1 No."-- 

f (ieU.8Jh§912‘^ 


The grand jury charges : 

On or about the — — - day of 19 — ^ in the 

— — District of'— — — — * , John Doe with intent to 

defraud the United States and 'Mary Major falsely preleinled to be an 
officer and employee under the authority of the United States, namely, an 
agent of the Federal i'hireau of InveHtigatioiu'and falsely, took upon himself 
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Form 735 


to aot as siicli, in that he talselv Btatecl that he was a speeial agent of the 
Federal Bureau of Investigation engaged in pursuit of a person eharged with 
an offense against the United States. 

A True Bill 


Foreman. 


United States Attorney. 
Source of. Foriit. 

Federal Rules of Criminal Procedure, 
Appendix of Fonns, Form 8. 


734, Indietiu^ut for Obtaining Money by Impersonation of Federal 
Officer. 

In tin* United States District Court 
Forthe--— —District of— — — — 


Division 


United Ste'des of America 

V. 

d<din Doe 

The grand jury charges: 
(.In or about the 


No.« 


(18 U. S.a §912) 


District of 


day of 


19 — in the 

John Doe with intent to 


defraud tin.* Ihiited States and Mary Major, falsely pretended to be an officer 
and cinph)yee adding under the authority of tlie United States, namely, an 
agent of the Alcohol Tax Unit of the Department of the Treasury, and in 
such pretended character demanded and obtained from Mary Major the 
sum of $100. 

■ A True Bill. 


Foreman. 


United States Attorney, 
Source of Form. 

Federal Rules of Criminal Procedure, 
Appendix of Forms, Form 9. 


735- Indictment for Presenting Fraudulent Claim Against the United 
States. 

in the United States District Court 
Por the Di.strict of , 


■ Division 


Form 73G 
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United States of America 
Ji)hii Doe 


■ -No.--— — 

' ( 18 U. aa§ 28 T) 


Tlic gvmd Jury charges : 

Oil nr about Ike day of ^ 19—, in the 

Bistriet of — John Doe presented to 

ll'ie War of I be United States for . payment a claim against the 

CjovernrtifOil ni* Ike United States for having delivered, -to the Govemment 
UMMiOO iiiecil IVel of Xm 1 while pme lumber, and lie then knew the' claim 
lo !k‘ fiinidiik ill ill Hint lie had not delivered the lumber to the Government. 

. A True Bill 


Foreman. 


lliiitod States Attorney, 

Stiiirri^ of Form. 

F<.*cii!ral iif C!,rimlna1 Procedure, 

A|»|H-‘odi\ of Forms, Form 10. ; 


Tall IWirnint for Arrest .of DefeiidaiiU 

111 i.he. U.niied .States District Court 


Fin* the - — Distriet - of — 

— > —Division 


No.- 


iliiited HlnlcK of America 

V. ■■■'" 

Jnliii Doe 

f 0 ;1 

Yon a,re liei-idtj eomiiiauded to arrest John Doe and bring him forthwith 
before the Dislrjcf Court for the — — -- — ^ District of ~ — — 

III tlic cilv of — — ^ — — to answer to an iiidictnaent 

c‘.luirgiiig liiiri wifli robbery of property of the First National Bank of 

in violation of 18 U. S. C. § 2113. 


Clerk. 


By. 


Deputy Clerk. 


Gnscit clesii^nintioTi of oftker to whom warrant is issued, e. ^‘any United 
States Marshal m* any other aiithoriEed oMcePl or ‘Uliuted States Marshal for 

District of 1 — or "*any United States Marshal”; 

or Special Agent of the FMtral Buraan of Investigation”: or “any United 

States Marshal or any Special Agent of the Federal Bureau of Investigation”; 
or “any agent of the Alcohol Tax Unit,” 

Source of Porni* . /, Cro®s-Refertiice». 

Federal Rules of Crimhial Proeeduru, . ■■ Warrant or summons upon wmplaint, 
Appendix ol Fonnsi Form 12, ■ Rule 4, 

. Warrant or sutotoohs upon Indictment 
■ or information, Rule 9. 
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737^ Appearance Bond* 

111 tile United States District Court 
For tlie ■ District of' — 

— Division — 

We, the undersigned, Jointly .and severally aelmowlecige that we and 
our personal representatives are bound to pay to the United States of 
.America the siini of — ___ Dollars ($— — , 

The condition of this bond is that the defendant 
is to appear in. the District Court o.f the United States^ for the -- — 

— ^ — _ District of - — » at;— — — — — - in acnord- 

aiice with all orders and. directions of the Court*^ relating to tlie appearance 
of the defeiidant liefore the Court'* in the case of United States v. — — 

— — File 11 limber — ; and if the defendant appears as ordered, 

then this bond is to be void, but. if the defendant fails to perlVjnn this coii«” 
dition ])aynieiit, of the amount of the bon’d shall be ilue forlhwitln If the 
bond is forfeited aiid if the forfeiture is. not set' aside or reiniitcil, jridgiiient 
may be entered upoii motion in tlie DivStrict Court of the United States for 

tlie — l,)istrict of against ea(.d.,i debtor 

joiiitlj^ and severa.lly for the amoiiiit- above stated, together witii interest 
and costs, and execution may be issued or payment sccunnl as provided by 
the Pecleral Riiies of Criminal .Procedure juid by other laws of the United 
States. 

This bond is signed on this — — — — — — — day of — 

Ih— at— — 


Nam, e- of Defendant." ' 

p .\ ' ' 

Address. ■ 


Na.iiie of Surety. 

j. ' ' " " '■ 

Address. ' 

. • , ... ....' 


Name of Surety. ..Address. 


Signed and acknowledged before me this — — - day of 

^ 19 _. 


■Approved : — — — — — — 

JtTSTIFICA1*IO-N OF BUEFTIBS 

I, the undersigned surety, on oath say that I reside at— — ^ 

and that my net worth is the sum' of ' — — — — — Dollars ($-—«—). 

I further say tliat' — — — — ^ ^ 
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Surety. 


Sworn to and siibs«*rihed before ine this 

Hi 


day of 


Of appearance is to be beiwe ■ a ■ cxmimissionex'^^ eliaiige. the words . Miowing 

“appear’’ Us “before , United States Gonimissioner.” 

-Insert place. _ ^ ; 

•HJlmnge “Court” to “Commissioner” if necessary. See Note 1. 

-‘These lines are to provide for additional justitieation, if the Commissioner or 
( \iiirt HO directs. 

Source s>f Forin. Cross- Reference, 

F'ederal Rules of Criminal 'Proce<lure, Bail, Rule 46. 

Appendix of Poms, Form 17, 

738, Infornialioii for Foud and Drug Violation. 

In the United States District Court 
For the — 


ll n it ed Stat esof A m,eric n. 

V. 

•I oh a Doe 


- Division 
No. 


(21TL S. a §§'331,333, 342) 


The United States Attorney eharges: 

On or about, the — - day -of" 

District of — — — — 


— — , 19—-, ill the 

. dohn Doe imiawfully 

caused to be introdiuMMi into interstate commerce by delivery for shipmerit 

from the city" of , — -- — ^ . (State), to the 

city’’ of — — — ^ , (State), a consignment %:»f 

cans containing articles of Djod which were adulterated in that they 
consisted in whole or in part of decom|>osed vegetable substance. 


Unlteci States Attorney. 


tName of city is stated only to preclude a motion for a bill of particulars 
and not because such a statement is an essentia! fact to be alleged. 

Source of Form, 

Federal Rules of Criminal Procedure, 

Appendix of Forms, Form 11. 


739. Smuitiws. 

In the United States Distrlet Court 
For the — District of — - 


Division 


Cbiited States of America 

V, 

John Doe 


)“• 
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To Joiiii Doe: 

■ , You. are hereby siiiiimoned to appear before the District .Court for the 
District of — — — - — ^ — - — —at the Post Office Building ' in, the city of 

— — — — on the day of — — 19.^. at 10 o'clock 

A. M. to answer to a.ii .information charging you. with unlawful transporta- 
tion of mtoxieatiiig liquor on which 'the internal re%^ei.rae t.ax .had not 
been paid. 


Clerk. 


By 


Deputy Clerk. 


T.l.iis summons was received bv me at 




Defendant. 

Source oi Form. Crasa-Re.fereiice. 

Federal Rules of Criminal Procedure, Summons on indletmcmt or informa- 
Appendix of Forms, Form 13. tion. Rule 9(b) (2). 

740. Motion by .Defendant to Dismiss the Indictment. 

In the Lhdted States District Court 
For tlie District of 


Division 


United States of America 

V. 

John Doe 


iNo.- 


The defendaiit moves that the indictment be dismissed on the following 
grouud.s: 

1. The court is witlioiit Jurisdietion -because tlie offense if any is cogniz- 
able only in the — Division of the District of 


2. The indictment does not stale facts sufficient to constitute an offense 
against the United States. 

3. The defendant has been acquitted (convicted, in jeopardy of convic*- 

tion) of the offense charged therein in the case of United States v. 

in the District Court for the District cd' -- — ^ — , Case 

^ ^ — terminated on 

4. The offense charged is the .same offense for which the defendant was 

pardoned by the President of th,e United States on — — day of 

, 19_ 

5. The indietinent was not found within three years next after the 
alleged ofl'ense was committed. 

Signed: — — *— — — ^ — > 


Address. 


.Form ■ 740 A 
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Source of Form. Cross-Eefereiices, 

Federal Rules of Criminal Procedure, Motion to dismiss, Rule 6(b) (2).^ 
Appendix of Forms, Form 19. ■ ■■■ Pleadings and; motions before trial, 

Rule' 12. 

' NOTES TO DECISIONS 

Motions to dismiss are restricted to an ceived as evidence on trial will n^ be 
objection wliieli is capable of determina- considered. U. S.-.v., Hearne, (DC-Wis), 
tion without trial of the general issues, ■6FedEDec294. 
ainl hence matters wliicli might be re- 


74IIA. MiiiEin III Dismiss Iiiclietm.eitt m Objeetioii ti> the Array of 
Grand Jury or to Iiitlividnal Jurors. ' 

III the States Distinct 

For tlie of — — — — — — 

— — Division 

Fiiihal Stales of Aii'iOfica ' " ' 1 


efollll/ DOO' " ■ J ' 

Tht‘ dolVmhjii moves lluii the iudictinent be dismissed on the, following 
groiiiids: ■ ' 

1. Tilt* gTiMul jury wliirdi relni'ued the iudicimerii was not (selected) 
(drawn) (siiiurtic>iie«i nil accordance with law. 

2. A1b C"^T) and EF, nienil#cr,s of the grand jury, were not legally 

i|iialilieil in that jlliey were not residents of said dislrielj, . . 

d. IJiiaiitliofized persons were present while the grand jury .was , (de- 
liberating) (voting). 


Signed: 


Address: 


Attorney for defeiidant. 


Gniss-References* ^ . Secrecy of grand jury proceedings, 

Persons who may be present while Hule-.,6(e). 
graiu! Jury in session, Rule ©(d). 

.NOTES TO DPIGISIONS 

The actual paneling of the grand Impaneling of Grand Jury, (DC-NY), 4 
jurors should be In open court. In re FedRDec382. 


74 (IB. Order DiHinissing Indictment. 

(Caption.) 

This cause having eoroe mi for hearing on a motion to dismiss the 
indictiiierit find iift.er hearing the attorney for the defendant in support 
of the iriolioii a,iid asemtant tlnited States attorney, in opposition 

thereto, and the court being duly advised in the premises, it is 
Ordered, that the motion to dismiss 'the indictment herein he and it 
is hereby siistainecl, and said, indictment 'ie hereby dismissed ; and it is 
further . ■ ■ ■ ■ 
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Foriii 741 A, 


CRIMINAL PROCEDURE 

Orclerecij that the defendant — be and he ' is lierebj diseliarged 
from custody. 

Date— — — 

United States district judge, 

741» Application for Warrant of Removal 

(Caption.) ^ 

To Judge of the United States. District. CJourt for the Nortlieni District 
of Iliiiiois;,, . 

# ■ The' United States of America^ by United States attorney for 

the aforesaid district, respectfully shows as follows : 

On — the- gTarui.jiiry .of United .States in and for 

the Southern District of New York retUF-oed an indietnieni in the District 
Court for that district, charging John Doe with [general description of 
the crime ill the indie tine,nt] in. violation of tlie Act of (lorigress of ~ — 
and the said John Doe now stands so indicted. A certified ctj])y of the said 
imlictinent is submitted wdth this appli*nit;ion and ma{b‘ a part thereof. 

Said John Dt)e not having been .found 'within the Soiillitnm District of 
New York, and it .appearing that he. luis fled to and is af priuseiit within 
your district, and was apprehended .in your district by virtue of a warrant 
issued by — and the sa.id Jolm A.doe ' having been Inanighi before 

'United States CoBimissioner for this di..striet for 
hearing, and the said commissioner, after due consideratiori, Imviiig com- 
mitted him to the custody of the marshai for your district pending his 
removal to the Southern District of New York for trial said incliet- 
ment in the District Court thereof, petitioner respectfully prays that this 
court may issue its warrant ordering the remoxai! of the said John Doe to 
the Southern District of New York for trial upon the said indictment. 


United States attorney 

Date—— ^ 

741A. Warrant of Removal m Indictment. 

In the United States District Court 
For the — — District of — 


The grand Jury of the United States for the — District 

0f .. — — having indicted John Doe on a charge of murder in the 

first degree, and John Doe having been arrested in this District and, after 
(waiving) hearing, having been committed by a United States Commissioner 
to your custody pending his removal to that district, 

You are hereby coinmanded to. remove John Doc forthwith to the 
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■ — . — ^ l)iNiri*»l of m\d there deliver him to the 

United States Marshal for that District or to some other officer authorized 
to. receive liiiii. 


Dated at ^ — — — this 

Source of Form. 

Fe<leral Rules of Criminal Procedure, 
Appendix of Forms, Form 14. 
ladktjnnent IIubSh of Removal. 

If the basis on which removal is 
sought is an indictment In another dis- 
trict the indictment constitutes con- 


Uiiited States District diidge. 

• day of 10 — . 

elusive proof of reasonable cause, and 
the only matter left open is the issue of 
i<ientity, namely, whether the person 
sought to be removed is the person 
named in the indictment. Hemans v. 
Malthe%vs (DC-D. of C.) 6P.E.D.3. 


741 B. Warrant of Removal on Complaint or Information. 

United States District Court 
— — - District of — ^ 


United State‘s of Anicrica 

V. 


Division 

Xo. 


To-- : . . 

A complainD hee!i tiled before ■ — - — for the 

in.formatio.i:i ■ 

District of — — - charging — with 

violation of — — — in. that . he did — ^ — 


and the above named defendant having been arrested in this District and, 
after waiving- hearing^ having been eommitted by a United States Coiuinis- 
sioner® to your custody pending removal to that district, — . 

You are hereby commanded to remove the above named defendant forth- 
with to the — District of — and there deliver 

li to the United States M'arshiil for that District or to some other officer 
authorized to receive h 


United States District Judge. 

Dated at — — — _ this — — day of 19_. 


t Strike word not applicable. 

-Strike *%aiving** if hearing was had. 

3If commitment was not by a 11, S. Commissioner strike out words **by a 
United State® Commissioner/' 



105 


CRIMINAL PROCEDURE 


Form 740 


IJN1:TEI) STATBB MAESHAL’S BETUB-N 


District of - 


ss 


Eeeeivec! the witiiin Wfirniiit of roTnova.} the day of - 

19— and executed same. 


' ,, U. S. Marshal., ■ - 

By 

Deputy M,arshal. ' 

Cross-Reference. ' ' 

Commitment in another district, re- 
moval, Rule 40(a) (6), 

742. Bench Warrant — ^Violation of Probation. 

To the Marsha! of the I'uited States for tlie District of — — 

and to His Deputies, or Any or Plitlicr of Them : 

\¥HEREAS, the District Court of the United Slates of America for 

the District of , in t.iie — Circuit, on 

suspeiided the exeeution of sentence of - aiul placed 

him on |.)robatioii. 

AND, AVHEBEAS, satisfioTory evidence having been [jresented that said 
probationer has violated the (omditioiis of his probation, the above-named 

(T)urt has on — — ~ — ordered a warrant for his/her arrest, pursuant 

to Title 18, § of the Uiuted States Code, 

NOW, THEKEFOHE, you are hereby commanded, in the name of the 

President of the United States of America, to apprehend the said 

— and bring him/her before the said Court, at the Dnitml States Court- 
house in the City of — 

WITNESS, The Horn — — — Judge of the District Court of the 

United States for the — District of — , 

in the City of — the day of , in the 

year of our Lord one thousand nine hundred and , 

Clerk, 

743* Application for Transfer from one Division to Another Within 
the District. 

(Caption.) 

John Doc, the above named defendant, who is accused of 

by (information) (indictment) now pending in the ^Division 

o! this District, hereby applies for a transfer of this cause to the 

Division of said District and consents to arraignment, entry of plea, trial 
and sentence, if any shall be imposed, in said last mentioned division. 


Form. 743A, 
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Defendant. 


■Witness. 


Attorney .for defendant. 

Cross-Reference* 

Transfer witliln the district, Bnle 19. 

74JJA. Order TransfeiTiiti? Case from one Division tO' Another Within 
the District. 

(Caption.) 

DidVinlant Jiereiii liavieg apxdiedfor transfer, of the, abo^^e entitled cause 
1 , 1 ) file iJivision. of this District and consented to .proseentioii 

iliereiri, it is 

Cirdcrcd. Ifial the application is. granted and the clerk, is directed to 
traTJsiriit all the* papers in the ease, under the seal of this co.iirt, to ■ the 

said — Division of this District for proseention and disposition 

of the case. 


United States district judge. 

744. Motion by one Defendant to Transfer Proceedings to Another 

(Caption.) 

AB_, one of the defendants In the above entitled cause, moves this court 
to transfer tlie proceeding ,as .to him from this (division) (district) to the 

Division of the --- — — District of — ^ , 

on the ground that tlic. inclietment charges that the offense was eommitted 
ill both of said divisions and all of the known witnesses in behalf of the 
defendant reside at . 


Attorney for defendant. 


Address. 

i:ross-Eeferences. Tim© of motion to transfer, Enle 22. 

Offense committed In two or more dis- 
tricts or divisions and prexyeedings on 
transfer, Rule 21 (b) (c)* 

745. Motiem for Bill of Particmlars. 

(Caption.) 

Comes now the defendant, AB, and moves for a bill of parMcnlars, 
stating the following particulars as to the matters alleged .in the Indict- 
ment : . , ■ 
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1. The tlimj placCy and circumstanees .and witli whom the tIefendaBt, 
ABj devised the sclieme to defraud referred to in said iiidictiiieiih and the 
names of the persons with whom he' devised' and iiiteiidecl to devise said 
sclieme to defraud. 

2. The time when, the place where, and eireiimstniices inido!* wliich he 
made any false or fraudulent pretenses, to obtain money frcnii the insiir* 
aiice .companies iiained in the indictment, and the time when, p]ai*e where, 
cii’ciimstaiices under which, and. the persons with wiiom. he was acting 
and the personB representing said insurance companies wiili wiioin lie 
is alleged to have 'negotiated for the purpose of obtaining money, and Oio 
insnraiice companies to whom such fraudulent pretenses Wf‘re made. 

3. The false and frandnlent claims the settlement of which defendant 
is , charged . to have proenred, the p'Orsoiis by wiioin tliey were held, the 
nam.es of the companies against wiiom they weva pi-esen ted. and tlu'* tune, 
place, and circumstances under “which the defendant, AB, parlielpated ti> 

any extent , therein. 

•» # ■» 

The grounds for said motions are as follow’'B: The de.fendant. can not. 
properly prepare his defense w’^ithout the aforesaid information, as the 
allegations of the indictment are in general te.rms and are ind; Hiiftleleiitly 
specific. 

Date . 


Attorney for defendant, AB. 


AddreB.i, 

745A. Order for Bill of Particulars. 

(Caption.) 

This cause came on for hearing on defendants motion for a bill of 
particulars, and the court having been duly advised in the matter, it is 
Ordered, that tlie government shall, wdthin -- — — days after service 
of a copy of this order, file and serve a bill of particulars in the following 
.respects: ■ ■ • ^ ■ 

1 . . 

2 . — . 

3. — ; and it is further 

Ordered, that the — ' and — — requests for par- 

ticulars are denied. 

Date — 

Un.ited States district judge. 

Crems-Eeferenea. 

Bill of particulars, Rule 7rfV 


Form 746 
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746. Motion to " Strike Siirplos^ige from Indictment. 

(Caption.) 

Tlie clefeiiclaut moves the court to strike the following matter from, the 
indictment «'is surplusage on the groniid that such matter is (iininaterial) 
(irrelevant) and prejndieial: ■ 

L 

■■■.' O ■■ : - ^ ■ 


Attorney ' for defendant. 


Address. 

Cross- Beicreaee. 

Right to strike siirpliisage on motion, 

Role 7(d). 

747. Mntion for Suspension of Proceedings on Gronnd of Insanity. 

(Caption.) 

Defeiuiaiit moves the court for a suspension of the above entitled cause 
on the ground that he is presently insane or menially incompetent to 
mtderstand the nature of the pr<Mfee<lings against him and properly to 
assist in his itwn defense. 


, .Attorney for defendant. 

748. Waiver of Trial in District in Which Indictment is .Pending.' ■ 

-iX'^-aption.) 

John Doe, the above named defendant, having .received a,; 'copy of, the 

(information) (indictment) charging him with violating the — - — 

Act, which is !iow x>eiidmg against him in the ( — of 

the) — — District of — — --,.lierelLT'^states that he wishes 

plead (guilty) (nolo contendere) to the charge, to waive trial in the 
district (and division) in wliicli the case is now pending and consents 1o 

disposition cd! the case in the (— — -Division of the) — — 

District of- . 


Defendant, 

Approved : — 

United States attorney for the ■ 



. , CRIMINAL PROCEDURE / Form *?49A 

United States attorney for tRe 
" ^ District of — 


Witness. 


Attorney for defeiidant,. 

Cross-Reference. 

Transfer from the district for plea and 
sentence, Rule 20. 


NOTES TO DECISIONS 

Note Contendere. ' the papers refused to receive the plea 

Where the accused stated that he whereupon the accused entered 

wished to plead nolo contendere and ^ Pi^a of guilty, the court was not ousted 
waive trial in the district in which the of . jurisdiction. ^Singleton v.^ Glemmer, 
•indictment was pending as permitted by . — App.D.C.— , 166, P, (2d) 963. 
rule 20, but the court after transfer of ' 


749, Motion for Change of Venue .on GronncI of Prejudice. 

(Caption.) 


The defendant moves the court for an order transferring the ubo\’(‘ entitled 
cause from this (district^ (division) to the — — Division of* the 

Distriid of on the ground that tlu‘ p!H‘ jud ice 

against him is so grent tluit he does not believe that he can obtain a fair 
trial in this 


Attorney for dcLnidant. 


. . Address. 

Cross-Ref erence., , 

Change of venue,, Rule ,2.1(a>. ' ■ ' . . 

NOTES TO DECISIONS 

Discretion of Trial Court, ■ offense had nation wide newspaper and 

The trial court did not abuse its dis-- ' -radio ■ publicity. Kersteii v. U. S. (CCA 
cretion by denial of a change of venue 10), 1(51 F (2d) S37; Shockley v. IJ. S. 
for local prejudice where the alleged (CX'AO), 166 F (2d) 704, 


749 A. Order (Jraulmg Motion for Change of Venue. 

(Caption.) 

This canne wan heard on motion by defendant for change of ventie on 
the groniid of prajndiee and the court being fully advised, it is 
Ordered, that the above entitled cause be, transferred to |.he --- — — — — 
Division of the — District of — 


Date- 


United States district judge. 


Form. 75CI 
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75§« Consent liy 'Defeiida.nt to Proceedings in His Absence* 

(Caption.) 

John J3oey above iiaiiieci defendant, hereby consents to Ms (arraigniiien.t) 
(entry of* his plea) (trial) and (sentence, if any) in the above entitled cause, 
ill liis absence and hereby waives bis right to be present at snch proceedings. 


Defendant. 




■Witness. 

■ ' S', 

Attorney for defendant. 

Cross-Reference. 

Pm^eriecMif defendant, Riile 43. ' 

75§A. Consent to Triar Before United States Commissioner. 


United States District Conrt 
— — — District of — — — 
Division 


Uniterl States of America 

. , . V.., 


Commissioner’s Docket No.- 
Case No.- 

. Consent to be Tried' 

.By TJiiited. States 
Commissioner 


T. 


•p charged with 


here insert brief description-of' offense 


a petty offense against the laws of the United Stales on a Federal Reserva- 

tiori, ill the — — — Division of the District of 

— ^ appearing before , United States CommiR- 

sioiier, wlio has fully airfirised me of ray right to elect to be tried iu the 
District Conri of the United States which has jnrisdietion of the offense, 
and explained to me the consefinences of this consent, do hereby consent to 
be prosecuted before the commiBsioiier on the charge hereinbefore slated, 
as aiJthorizt?c1 by Title 18, Sections !J401, 3402 of the United States Code. 

Dated- — 19™. 


Defendant. 


Witness. 


Ill 


CRIMINAL PROGEDUEB: 


Foriii IBlA. 


751. AfiMa.vit for Search Warrant. 

Uaited States District Coart : 


' District of * 


IJiiited States of Aiiierica 

V. 


“Division 

Commissioner's Docket No.- 
CaseS’o.- 

Afliclavitfor 
Search “Warrant 


.BEDOEE • 


Name of Commissioner, 


Address of 


The imdersigried being duly sworn deposes anti says : ■ 

That he ' reason, to believe). (on the person of) 

(is positive) (o.iiTliepr(nniseskn(iwrias) 


ill, the 


District of 


there is now lieing roneealed (certain property, namely 


,here describe irrciperty 


which are 


here give alleged grounds for search and seizure 


And that the facts teiiclingto establish the foregoing gromitls for issuance 
of a Search 1.? arrant are as follows : 


Signature of Affiant. 


Official Title, if any* 

Sworn to befor<^ me, and sub>seribed in my jmesenee, — — — ^ .19—. 


Cross-Reference. 

Search and seizure, Rule 41. 


United States CommiHsioner. 


751A. Search Warrant (Under Enle 41). 

To r— — ^ ^ ^ ^ ^ 

Affidavit having been made before me by ■■'John Doe that he has reason to 

believe that on the preiniseB known as * Street, in the city 

— ^ ill the District of there is now being con- 
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I'.e.aied eert.aiii |)ro|H‘rty, iiaiiiely; eertaiii 'dies., hiiLSj .molds and plates, fitted 
and intended to b(^. nsed for the mantifactnre of counterfeit coins of the 
ITiiited States, and as I am satisfi.ed that there is probable cause to believe 
that the property sr> r!i,.ted and inte.nded to be used is being concealed on 
the premises ain»ve desc3‘il.HML 

Yon are liersdiy <‘ommanded to sea.-reh the place named for the property 
specified, serving this warrant and making the. searcli in. the daytime, 
and if the property he found there to seize it, prepare a. written, inventory 
of the property seized and bring the property beforeine. ' 

Datedfliis— — dayof— — — — 


'IL S. CoBiniissioner for ^ ^ — 

.District of 

Hmrte of Form. Cross-Refereiiee. 

Federal Rules of Criminal Procedure, Search and Seizure, Rule 41. 
Appendix of Forms, Form 15. 


NOTES TO DECISIONS 


Defendant Witliout interest in ProjH^rty 

Seized. 

The rule to the effect that one could 
not complain of an unlawful seajvh and 
seizure unless he had a proprietory 
interest in the property wrongfully 
seized has been abrogated by the words, 
‘%ha!I not foe admissible in evidence at 
any hearing or trial,” found in subdiv. 
(e) (6| of this rule. IL S. v. Janitz, (DC- 
Nd), dPedRDecL 


Probable Cause. 

. Probable cause for tlie issuance of a 
search warrant necessarily implies, not 
simply that there are reasonable grounds 
to believe that some violation of the 
law exists, but that there is a violation 
in respect to some property located on 
some premises or on some person, which 
can be unmistakeiily identihed so as to 
be capable of being particularly de- 
scribed in the warrant from information 
in the affidavit. Lowrey v. U. S. {CGA8), 
161 P (2d) 30. 


751B. Motion for the 'Return of Seized Property and the Suppression 
of Evidence. 


Ill the United States .District Court 

For the — — District of 

— Division 

No. — — 


John Doe hereby moves this C/Ourt to direct that certuiti property of 
which he is the owner, a schedule of which is annexed hereto, and which 

on the night of — , 19 — , a.t the premises known as — 

Street, in the city of , in the, District of — — — was 

unlawfully seized and taken from him by two deputies of tlie United States 
Marshal for this district, whose true names, are unknown to the petitioner, 
be returned to him and that it be suppressed .m .evidence against him in 
any etiminal proceeding* 
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The petitioner further sf.ates that 
will and Mn,thoiit a search warrant. 


NOTES TO DECISIONS 


III General. 

This form apparently does not go as 
far as the' language of the rule clearly 
permits. U. S. v. Janitz (DC-NJ), 6 
FED 1. 

Contraband, 

Contraband, not subject to return, 
which is seized in violation of the 
Fourth Amendment, may be suppressed 
upon application before trial or indict- 
ment. In re Fried (CCA2), 161 F (2d) 
45S. ’ 


the .property was seized' against his 


Attorney for Petitioner. 


Discretion of Court. 

^ Under rule 41 the court retains discre- 
tion to entertain a motion at the trial 
or hearing for the return and swppres- 
■sjon of anything* obtained by an unlaw- 
ful search and seizure. U, S. v. 1)1 Re, 
{CCA2),- 159F(2d)818; Application of 
Fried, ■(DC-NY), 68FSupp9l]L 


751C. Order Suppressing* Evidence and Directing Return of Seisijed 
Property. 

^ (Caption.) 

This cause was heard on inotioii of Pu* an nrdei* HUjipressing 

as evidence certain pro|)e,rty belonglng.to the sa.i.d wliieh.^ 

seized on -- — — , 1.9—, by — at — — ^ — , and 

it appearing to the court that said property was obtained by an unlawful 
search and seizure, it is 

Ordered, that the property consisting of — — — — be and it is 
hereby suppressed and excluded as evidence herein and that the same 
be returned to the said—— 

Dated ^ . 


United States district judge. 

752. Motion by Defendant to Take Deposition. 

(Caption.) 

The defeiniant moves the court for leave to take the deposition of Al>, 
whose address is , on, the following grounds: 

1. AB is a prospective witness for the defendant and it now appears 
probable that he will be unable to attend the trial of this luiuse, for the 
reason that (he is in the military service of the United States and has been 
ordered to proceed abroad on a permanent change of station) (he is aged 
and infirm and presently confined to the -- — ^ — — liospital). 

2. The testimony of the said AB is material and necessary to prevent a 
failure of justice in that he was constantly in the company of the defendant 
during the entire evening on which the offense charged in the indict- 
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Hieiitj's aiiegeci. to lia¥e occurred and will .testify tiiat ^ def endaat was not 
present . at tile scene of tli,e alleged offense. 

■ ■ Signed : ^ — — 

Attorney for defendant 

Address:-- — ^ — — — 

752A. Notice of Motion. ' ■ 

To— — — — — — — — , , 

United States attorney for the : 

District of- — 

Please take notice that the undersigned will bring the above motion on 
for hearing before this court at room- — — j United States Courts and 

Post Office lluildiiig, in the city of on the day 

of — 19— y at 10 o’clock in the forenoon of that da}^ or as 

soon therea;ftcn:‘' as (H>iiiisel ca 

Signed: — 

Attorney for defendant. 
'Address:—— — 

Cr<»s4lefereEce. ■ 

Depositions, taking and use, Rule 15. 


752 Ii Order Grantifig Leave te Take DepositioE, 

(Caption.) 

This cause came on for hearing on motion of defendant for leave to take 
the deposition of AB, and the court, being duly advised in the premises, 
it is hereby 

Ordered, that the motion is granted and 'the defendant is hereby granted 
leave, upon due notice to opposing counsel, to take the deposition of AB, 
whose address is —* — — . 

Date— — — . 


United States district judge. 


f52C. Notice' to Take Depositicm. 

(Caption.) 

To 

United States attorney for the ' ■ „ 

Distriet.of — —7— — 

Please take notice that pursuant' 'to -'leave granted by order of this 
court dated — 19 — .the 'uaiemgned will take the deposition 


f 
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of CD, whose aclclress is — at 10 o’clock .A.M, on ,, 

19—, at (address), before ^ , .a notary ■public. . 

. ; ,.ALtoriiey for defendants 

.Address. 

Cross-Refereiice. 

Notice of intention to take depositions. 

Rule 15(b). 

752D. Motion to Shorten, or Extend Time for Taking, of Deposition. 

(Caption.) 

The (goveminent) ( defendant) mores this court for an order direeting 
that the deposition of referred to in the notice served by 

(defendant) (government) and dated — , 19~, pursuant to 

order of this court, dated .'|>e not taken on the date 

specified in said notice but shall he token on the day of — — , 

19 — , for the reason that connse] for the moving ])arty will be cuiigagcd in 

the trial of a cause entitled — — v. — — — — — - before the ' 

United States District Court at — - — ^ ^ — ^.on the date 
specified in said notice and will, therefore, be unable to attend the taking 
of said deposition. 

: - * Attorney for— — - — ^ ^ — ■ — — . I 

752E. Order Changing Time of Taking Deposition. 

(Caption.) 

This cause was Iieard on motion of - — — for a change in the ; 

time of taking the deposition referred to in the notice served herein | 

by — — > dated — , 19 — •, and the court being fully j 

advisedj it is | 

Ordered, that the inotion is granted and the date specified in said | 
notice for the taking of the deposition is hereby changed to ‘j, | 

Date— — . 

: ■ : , r ^ 

United States district judge. 

752F. Order Directing Payment of Expense of Taking Deposition. 

(Caption.) 

Defendant in the above entitled action, having been granted leave to 
take the deposition of AB by order of this court dated , 
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19—, and it appeainiig tlial: ' the .said defendant, is tmable to bear the, 
expense thereof, it is hereby 

Ordered, that the expenses of travel and siibsisteiiee of defendant's 
attorney, — — - — , for attendanee at 'the ex:a:m:matioii shall be paid 
by the goveriinient and, the marshal shall make payment, accordingly. 
Date- — — — — ^ — . 


United' S'tates district judge. 

Ooss- Reference. 

ilefeiiciarit^s counsel and payment of 
expenses. Rule 15(e), 

7520. Motion by Witness to Have His Deposition Taken. 

(Caption.) 

Ihie !indeFsigmn:l. — — liaving been eomiiiitted, for failure, to 

furnish bail to ap|>ear testify as a .witness at a 'trial or hearing in the 
abov(3 ea;use, moves this court to direct that his depositio.n be taken, for 
the reason that he has insufficient funds to enable him to furnish or 
produce bail and his eontiu'ued detention 'will result in great, hardship 
to liini and his family. 


{Bi g.u atim* <:.)f , tnes 

Kotice of Motion 

To—. 

States attorney for the 

- — — _ 'District of • — 

To — , 

Attorney for defendant. 


■■ Ad,dress. 

Please take iiotice that the undersigned will bring the above motion on 
for hearing before this eourt at room — — (name and location of 
building K on the — day of — — — 19 — , at 10 o’clock in the 

forenoon of that day m* as soon thereafter as the mailer mav be heard. ^ 

^ • c 

(Signature of witness) 

75:L Motioft by Defendant fm Diseovery and Iwspectinii. f 

(Caption.) 

The defendant moves the court to. direct the attorney for the government 
to permit the defendant to inspect and copy or photograph the following 
books, papers, documents and objects which (were obtained from) (belonged 
to) the defendant) (were obtained' from, - — hv (seiiiute) 


CRIMINAL PROCEDURE Fom 755 

(process)) on tlie ground that such discovery is necessary for the proper 
prepaxatioii of Ms defense : 

1. (Describe items 

O - 



3. ■ 

4..,— .. 

5. — ~ — — . 

Attorney for defendant. 

■ ■ ■ * Address. 

Cross-Reference. 

Discovery and inspection, Rule 16. 

754. Order to Permit Inspection of Documents, etc. 


(Caption.) 

This cause was heard on defendants motion to require tlie attorney .f<ir 
the government to permit the defendant to inspect and copy in* photo, 
graph certain books, papers, docviments and objects, ami tlie court being 
f iilly advised, it is 

Ordered, that the attorney for the' government is hereby direcf-ted' to 
permit defendant or his attorney or agent to Inspect and copy or plioto- 

graph the following material at the office of ill, 

. — — — during office hours, beginning - — — 19~. '■ 

. 1 . : . 

, 2 . ^ 

3y'"*« , 

United States (llstriet judge.' 

755. Motion to Withdraw Plea of ' Guilty. 

(Caption.) 

Defendant moves the court for leave to withdraw his plea of (guilty) 

(nolo contendere) en texted herein on the day of -- — ^ — ■ — — , 19_'^ 

on the following grounds , 

1. Defendant now believes that his action entering a plea nf guilty 
was improvidently taken in that . 
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2, Since date of Jirraignmeiit 'defendant has received information' coii- 
e.eriiiiig the availabilitj of witnesses whose testimonj will' establish , his 
iiinoceiice. 


Attorney for defendant. 


Address. 

Cross-Reference* 

Wtthclrawiil of p'le.a of guilty or of 
nolo contendere, Rule 32(d). 

MOTES TO DECISIONS 

DiHCTeiiDii of Court, Laches., 

A motion for leave to withdraw plea Motion' to^ withdraw, entered 'more 
of guilty is luldressed to the court’s dis- ■ than six months , after plea of guilty, 
cretion, and the neiloii of the court will ' was 'too late. U. S. ,,v, .Harris,,,. (CCA2)," 
he reversed only If <liseretion was abused. 160 P (2d.) 507. 

U. S. V. Mignogna. (GCA2), 157F{2d) 

839. . 

756, Waiver of Trial by Jory, ' 

(Caption.) 

The, defeiicLiiit, hereby waives trial by Jury herein and 

eoiiBeiits to trial by tlie <*oiirt without a jury. 


(Joosent— — ^ — — — — - 

United States attorney for the 

— — — - Distr.iet of - — — . 

Approved — — — 

United States district judge, 
Cross-References, 

Right to trial by jury, Rule 23(a), 

Trial without jury, Rule 23 (c). 


Defendant. 


757. Stipulation for Jnry of Le^ Than Twelve* 

(Caption.) 

Stipulation 

It is hereby stiimlated by the defendant his attorney^ and the govern- 
ment that the above eiititiecl caBt* may be (tried by) (submitted to) a Jury 
consisting of members. 

" ' ' 

Defendant. 


Attorney for defendant. 
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Appro’vecl ^ — 

United States district j'udge.; 


Form. 759 


Cross-Reference. 

Jury of .less than twelve, Rule 23(b). 


United States attorney for the 
— District of 


758, Motion for Separate Trial of Oifenses. 


(Caption.) 

The defendant moves the court to grant- him a separate trial on each of 
the counts of the indictment for the iollowdng reasons: 

1. Joint trial of both counts of .the indictment would 'result m prejudice 
to the defendant in that.- ——— 

2., The ' offenses charged in the-. several coimts’.of the inclictirieiit are 
wholly unrelated. , 

3. None of the wit,iiesses competent. to testify in the trial of one count 
would be competent to testify in .the trial of the other. 

-.Signed: — 

. AiteirievviV'ir clefeiidaiit, 

-■Address:——"——— — — 


Cros-s-References. 

Joinder of offenses^ Rule 8(a). 

Relief from prejudicial Joinder, Rule 
14. 


759. Motion for Severance of Defendants. 

(Caption.) 

The defendant, Al\ moves the court to grant him a separate trial on the 
offenses charged in the indictment for the following reasons: 

1. Joint trial of defendant, AB, with defendants, CD and EF, would 

result in prejudic*.e to the said AB in that — 

2. The trial of defendant AB can most conveniently be held at ^ 

, whereas tlie trial of defendants CD and EF can most c«>iiveniently 

be held at . 

3. Defendant AB is prepared to stand trial immecliately, whereas the trial 
of defendants (JD and EF eaniiot be held at the present term of court. 

Signed: - — — — ... 

Attorney for defendant. 

Address: — — - 

Cro^s-Reference. 

Joinder of defendants, Rule 8(b). 

NOTES TO, DECISIONS 

Discretion of Court. indicted rests in the sound discretion of 

The granting or dental of a severance the trial court, Shockley v. U. S., (CCA 
or separate trial to defendants Jointly 9), 166 F (2d) 704. 
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Seversiiice Denied. overrulhig of a .motion for severance 

Where all defendants are charged, with Needleman, (DC- 

having participated in the same trans- 6 FedRDec205. 

action, their joinder for .trial and the 

760« Praecipe for Subpoena other than on Behalf of United States. 
'United, States District Court 

— _ — —-..Division,, District of — ^ — — 


vs. ‘ 


To the Clerk «d* said (k)urt : 
Please issue Subpoi'uia for 


No, 


t(» a|,)|:M'‘a.r as wif.ness — - — ~ on belia.lf of — — ^ — — on tlie^ 

ilay oi* — ■ — _ — A,. 'D. 19—, at — — ctcloek — 


Hub'i'ioena issued, — — —^19 — 

. Attorney for — ^ — - 

.7611, A., , Praecipe for Subpoena on BehaJf of 'United States. 

'U'ldtetl States District Court 


Division, District of 


9du* CnileMl Stales of America 

vs.. . . \ 'No; 


Tlie (derk of said (’'rnirt ud...l'l. .issue Subpoena .for ,tlie .following-named 
persons to apipear before said C»nirt. at the United States Court Rooms, in 
— , .at„ — . i.dclock; — — . M'.,,. on the— — — — — —, . day of 

^ ,,!.9'-— , then and there to testify in beiudf nf the United 

Stales: ' ■; 


:Naiii.es ■ :• ■ Addresses:,: 


This — — — — day of ^ — — ^ ^ 19* 


Subpoena issued: — — — , 19— ' United States Attorney, 

Fees of marshal, IJ. S. C. Tit. 

§§ 553 , 1921 . ' ' ■ ' ' 
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760B. Subpoena to Testify. 

In the United States District Court 

for the District of — — — - , 

TO — 

\ ou are hereby commanded to appear in tlie United States District Court 

for the — — District of ^ at the Courthouse, 

in the city of . on the ^ day of 


F’orm 76 OC 


DiTisioii 


1.9 — at 10 o^elock ,A. M. to testify in tlie ease o,.f the United 
States T. John Doe. 

This subpoena is issued (.ni applieatioii of the (United States) (defendant). 


Clerk. 


By 


Df'i ml y Clerk. 

Source of Form. Cross-Reference. 

Federal Rules of (h’fniina! Procedure, Suliipoena. and sei'viee thereof, Rule 

l-Ua), (d), UOC), (2). 


Appendix of Forms, Form 20. 


76()C. Co-mmissioner’s Subpoena. 

Ihiited States District Court 
— — District of — — — . — 


‘ Division 


United States of America 


Commissioner's 1 )oek»*l Xu.™ 
Case No.- 

, Subpoena , ' 


To- 


name of witness 

Yon are hereby (nmunanded to appear before the undersiufncd United 

States Commissioner — — — at — — — on tlie 

(|j^y uf — , — at — ohdoek— . M.. tu testify in iln^ 

above entitled proeeedinu'. 

This subpoena is issued on application of — 

Bate : — — — t i 9 — — - — - • , 


United States CommisBioner. 


mwm.' 


This subpoena was received by me on. 
served in the followiiif^ manner: 


19~, a;nci was ' 


/m 

n\ 

le 

to 

:ie 

ir 

n- 

m 


■hn::'; 

Id 
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Name. 

Title. 

Cross -Mefert'iice. ' 

Service of siibpoeaa, Etile 17 (d). 

761. Warraiit for .Arrest erf ■ ■ 

' ' In '.the United ■ States District Court 
for the - - District of Division 



To— — 

Yon arc hereby eomnianded to arrest John Doe and bring him fortliwitli 

before the Distiiet Court for the __ — Distne;t of — - 

ill tiie city of — — ^ the reason tlurf. he wilfully 
failed to appear al'ler having l:)ee.n served with" snbpoena to appear at the 
trial of the case of United Slates v; Eoe on the — ^ — day of — *— — — 


You are fiirtiier emni'iiaridcd to detain him in your custody until he is 
discharged by the Court. 

Upon order of Honorable — — , United States District Judge 


at 


this ^ — « — — day of 


19—. 


Boinrce of Form. 

Federal Rules of Criminal Procedure, 
Appendix of Poms, Form 22. 


Clerk. 


By- 


Deputy Clerk. 


Cross-Eefereitee. 
Contempt, EisIe 17 g. 


762. Subpoena to Produce Document or Object. 

In tbe United States District Court 

for the District of , Division 

To : 

You are hereby coranianded to appear iji the United States District Court 

for tbe District of — - — — at the Courthouse, 

in the city of — on the — ^ day of — 

19 — at 10 o’clock A. M. to testify in the ease of United States v. John Doe 
and bring with you — — — 
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Tills subpoena/ is issiied iipon applioation. of the (IjBlteci Slates) (do- 
feiidan-t). 


. . Clerk 

By-— 

Deputy Clerk. 

Source of Form. Cross-Reference. 

Federal Rules of Crimma! Procedure^ SubpoCBa duees teeiini, liiile' H(e)* 
Appendix ot Forms, Form 21: 

762 A. Motion tO'' Vacate Subpoena for Production of Docuineiits* 


(Caption:.)' ■ 

Joliii iJoe hereby incvvcs this court to. Taco, te the s'iib;|)O0iia for the pro- 
duction' of. docauiients lic.o’etoforc served on him and dated — — — , 

19— coinmaiidiiig him to appear and testify herein on — - — - — - 

19- — , and to bring witii him certain documents and objects, on the ground 
that said subpoena is unreasonable and oppressive in that — 


Attorney for petitioner* 

763« ■ Motion by Indigent Defendant- for Issuance of Subpoena. 

(CaptioB.) 

.The defendant moves this court for an order direetiiig tlie issuance and 
service of subpoenas, at government expense, 'for the attendance at the trial 
of this cause of the witiiesses listed ia the . attached affidavit for reasons 
which more fully appear therein, , 


Attorney for defendant. 


Address. 


763A. Affidavit in Support of Motion by Indigent Defendant for fa- 
suance of Subpoena. 

United States District Court 
(Caption.) 

Affidavit of — — 


County of 


State of 


>SS: 


AB, being duly sworn according to law -deposes and says: 
1. ''He is the defendant in the above' entitled cause. 
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2. llie persons whom he requests be subpoenaed as witnesses a,t the trials 
and the testiiriony oaeh is expected to give if subpoenaech a.re as follows: 

(1) fil), whose address is 

(2) BF\ whose address is will testify ■ — . 

1I« The iestiiiioiiy of fhe above named' persons is iiiateria.l and necessary 
for a proper ciefeiise to the oifeiise charged, for the reason, that- — — —— 

4. A' true statement of his assets, and liabilities- is annexed. 

h. His sole income is — doIla.rs ($ — — ^ — )' per — — 

— — • and he has a wife and, three children who are wholly depeiident upon 
him for support 

6. He does .not have sutlici-ent inea..ns and is unable to .pay the cost of 
securin,g the appearance of S'lich witnesses at the trial. 

Sworn and. subscribed to before -.me this — ^ — . day of — — , 19~. 


Cross-Reference, 

.Indigent defe.ri.dants, Ru'Ic* l,7(h). 


Notary public. 


763B* Order 'Direeting Issuance of Subpoena for Indigent Defendant. 

ii ’aptkm.) 

This cause came on for hearing on motion of defendant for an order di- 
recting the issuance of su [>poenas for the appearance of — — — — 

and — * — — — as witnesses at the trial and the court being fully 

aclvisedj it is ■■■' . 

Ordered, that the motion is herel^y granted- ''and the clerk is directed to 
issue subpoenas for said witnesses, costs and. fees therefor to be paid as in 
the eas .0 of witnesses su.l..ip(.iemied in behalf- -of the governmeiit. 


United States district judge. 

764. Motion for Judgment of Acquittal. 

(Caption.) 

Defendant moves the io'oirt foi* a judgment of acquittal on the ground that 
the evidence presented by the government is insuRicieut to sustain a coii- 
vietion. 


Attorney for defendant. 

Cross-liefereiices. Eesarvation of deeisioii on motion, 

Motion for acquittal. Rule 29(a). Bale 29(b). 

NOTES TO DECISIONS 

If there is no evidence upon which a for directed verdict of acquittal must 
reasonable mind might fairly conclude be granted. Curley v. IJ. S,, 8! App'DC 
guilt beyond a reasonable doubt, motion .IBS, 160 F'(2d) 229. 
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764A» ■ cif Acc|«itta.L ■ 

(CaptioB.) 

This <*aiise hii for frial before ibe eoiirt and Jury, and iiie evidenee 
preseiitefi by the (<i;'OV(‘nnii(‘nt) {and tbe defendant) having been heard, 
tiiid I lie defeiichuil having inovecrfor a judgment of ae(|iiittalj it m 
Adjudged, tlial t.lie tlefendant is hereby .acquitted and that lie be released 
from Cl IS! Oily. : 

" , ' Dale ~ - ■ 

I • lliilteit Slates distrieJAfiidge. 

jl » . ^ . ■ ; : 

'j 7iilL Mcdbii for New Trial. 

to the United Bta:tes District Court 

,, for th,e — - : — - ]3isti*iet 'Ol* ■— — ^ ^ — . Division 

United States of America 
y\ 

d"oliii Doe 

Idio <iof»uidant moves the eoiu‘t to c'rant him a new trial f«):r t.lnylollowiBg, 

t 

reasons: 

1. The court erred in denying- detemdant’s inotio acquittal made at 

t:he conciiisioii of the evidence. ■ . ■ 

2. Tlie verdict is contrary -to the -weight of the evidence. 

3. The verdict is not supported by .s-ubstantiai evide-nee. 

4. The court erred in sustaining objeetio.n,s to questions addressed to the 

witness Kkdianl Roe, ■ ■ ■ 

I . 0 . The court erred in ad-mitting testi.mo.ny of the witnf?!ss Richard Roe to 

\ whidi objections were iiiade 

(I The court erred, in cbai’ging the jury and in refusing to charge the 
I jnry as requested. 

I 7. The defendant was substantially prejudiced a-nd' deprived of a fair 

s trial by .reason of the following circianstances : the attonn^y for file govern* 

i ineni, stated in his argument that the defendant had not taten the witness 

I / ^tand and that the defendant had been convicted of crime. 

I -Ij 8, The court erred ir.| denying the defendant's motion for a riustrial 

Attorney for Defendant. 

) Source of Form. Cross-Reference. 

Federal Rules of Criminal Procedure, New trial, Rule 33, 
i Appendix of Forms, Form 23. 

' 7fi7. Motion for New Trial for Newly-Diseovered Evidence. 

‘ {Caption.) 

Defendant moves this court .for m order directing a new trial herein on 
; Ihe ground that defendant has discovered materia! evidence which could 
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not witii, clue diligence liave been obtained for use at tbe trial of tMs case^ 
to-wit: (Here insert). 


Attorney for defendant. 


Address. 

Date— — — 

768, Order Granting Motion for New Trial, 

(Caption.) 

This cause was heard on motion of defendant for a new trial and after 
hearing eounse! and the court being fully ad%dsed it is 

Orderech that the verdfet herein be and it is hereby set aside and de- 
fendant's motion for a new trial is hereby granted. 


United States district judge. 


Uate- 


769. Judgment and ConimitmenL 

In the United States District Court 
for the ' — — * District of -- — - 


* Division 


IJnited States of America 

¥. 


No. 


tlUDOMKOT AND COMMITMENT 

On this — - day of , 19 — , eam,e the attorney 

for the gOTermnent and the defendant appeared in person and ^ — 


It is Adjudged that the defendant has been convicted upon his plea oP 

(d the offense of — *— as charged^ 

— ^ and the court having asked the dtfendant whether he has 
anything to say why judgment should not be pronounced^ and no suf- 
ficient cause to the contrary being shown or appearing to the Court, 

It is Adjudged that the defendant is guilty as charged and convicted. 

It is Adjudged that the defendant is hereby committed to the custody of 

the Attorney General or his authori^ied representative for imprisonment 
for a period of ^ * — « — — ^ — — 


It is Adjudged that® 
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It is Ordered that tlie Clerk cleliTer a.-eertified copy of tkis 'liidgiiieiat and; 
eoiiiiniiiiieiit to the United' States, Marshall or other qualified officer and that, 
the copy serve as the commitment of the. defendant. 


United States District Judge, 
The Court recommends commitment to:® — — — »— ^ 


[Endorsement] 
■ EBTITHN' ■ 


Clerk. 


I have executed the \rithiii Judgment and Commitment as follows: 

Defendajit delivered on — to — — — ^ — . 

Defendant noted appeal on — — — . 

Defen cla/iit released on — — — . 

Defendant elected, on — ^ not to commence service of the 

sentence. 

Defendant's appeal determined on — - — — 

.Defei'idant delivered on — ^ — — — to — — - at 

— — tlie institution designated by the Attorney Qoneral, 

with a eertiiied copy of the within Judgment and Commitment. 


' rr,,,,,,.-! .rwr-,^ 

United States Marshal. 


Unsert *‘hy eoimsel” or without counsel; the court advised the defendant of his 
right to counsel and asked him whether he desired to have counsel appointed 
by the court, and the defendant thei^eupon stated that he waived the right to the 
ass,i.staiiee of counsel/* 

-Insert (1) *'*guilty/* (2) “not guilty, and a verdict of guilty/* (3) “not guilty, 
and a finding of guilty,** or (4) “nolo contendere/* as the case may be. 

’’diisert “in count (s) number ** if required. 

‘^Enter (1) sentence or sentences, specifying counts if any; (2) whether sen* 
fences are to run concurrently or consecutively and, if consecutively, when each 
term is to begin with reference to termination of preceding term or to any other 
outstanding or unserved sentence; (3) ^whether defendant is to be further im- 
prisoned until payment of fine or fine and costs, or until he is otherwise discharged 
as provided by law. 

•"^Enter any order with respect to suspension and probation. 

«For use of Court wishing to recommend a particular institution. 

Source of Form. Cross-Eeference- 

Federal Rules of Criminal Procedure, Sentence and judgment, Rule 32(a), 
Appendix of Forms, Form 25. (b). 


NOTES TO 

Prima Facie Evidence* 

A recital In the Judgment of the sev- 
eral steps taken by the court In the 
progress of the case would be prime 
facie evidence that the steps set forth 
therein actually took place, but It does 


DECISIONS 

not follow that a failure to make such 
a recital In the written judgment nul- 
lifies steps that in fact diet occur. Band- 
' 0 m 'V. ■ Johnston, (CCA9), 165 F (2d) 

736. 
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7i9A. , Jiidg.imeiil and' CommitmeBt in Petty Offeii:Se Cases. 

' Uttlted States District ' Court 

District of — — — - 

— Division 

Cnininissioiier’s Docket No.-- — — — 
Case.No.- — - — — . 

rjiiffol Hkiie.s of America ■'| Judgment 

V. and 

— — ^ ^ ^ J Commitmeiit 

tliis ~ day of — — — ^ , 19— came tiie at- 

torney for the govemiiseivt and the': defendant appeared, in persoi.i ancF"- — — 






:it :!s Adjudgm! that t'i 

le defendant has been convicted upon his plea of- — 

# 



— ' 0.1, rue (.m cose - 




.as charged’^ — __ the eominissioner having asked, the lie- 

feinlant nimther lie has anything to say why judgment sliould not be 
pro3!ouimed, and no sufficient cause to the contrary being shown or ai)pear- 
mgt' ' 

It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defeudant is Jiereby committed to the custod^^ of 
the Attorney tlenera! or his authorized ropreseutative for imprisonment for 
a period of^— — — — — 


It Is Adjudged that’’--^ — - — — 

It Is Drdered that a miified copy of this judgineni and commitment be 
delivered to tin,* Fnited States Marshal or other qualified olticer and that 
tlie copy serve ns the commitment of the defendant. 


United States Commissioner. 

A True I^opy. Certifies! this — — day of — — . 

(Signed) — — — — , 

Cl H.,, ikmimissioBer.* ■ ' 

Unsert taiiinsel^ or without eonnsel; tha eomtnla«oft«r advised the defendant 
of his right to (*oimseI and asked him whether he desired to have eoimsel appointed^ 
and the defendant thereupon stated that he waived the right to the asglstanee of 
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-ftiseri (D ‘‘JiruHty/’' 12) guilty, and '■ a fiading' guilty/' or (S) 

contendere/’ as the case may be. -^Insert “in count' (s) number,,. 

if required. 'U5ni,er (1) sentence or 'sentences, specifying counts if any; (2) 
whether sentences are to run concurrently, or -consecutively and, if consecutively, 
when each term is to begin with re,ference to termination of pi’cceding term or 
to any other outstanding or uns'ervod sentence; ,(B) whether defendant is to be' 
furtlier imprisoned until pa,yment -of ■■ the fme , or fine and costs, or until he is 
oiiierwise discharged as provided , by law. '’iEnter any order with respect to sus- 
pension and probation. 


I have exeiuitecl, tlie witltiii Judgment a,nd Comniitment as follows : 

I,)e,feii,d,a,i:i,t d,elive:reil ob — ^ — to — — — . 

Defeiidani noted a|>peal to d,istrk*4 :.eoiiid*: oil — “*• 

Defeiidaiii released on - — — - — _™ — — — 

Defendant elected, on - — ., to enter 'iipoii. 'service of the 
sentcnee. 

Defendant’s appeal d,eter.mined on — — — 

Def(nn!aiit delivered on, — — — — — -to — ^ — 

f,:i,t — insti,tution designated by tlie Attorney Gen- 


,3:ral. w'itli 


niified (a>py of the within Jiidgnient and Coniniitment. 


Uni t:ed Sta,.tes M,a,rsh,al,. 


77IL Motion in Arrest of Judgment* 


for tlie 


111 the United States District (/ourt 
— District of — ~ 


Division 


United Htales of America 

V. 

dohii Doe 

The defendant moves the court to arrest the jodgnient for the folknving 

reasons; 

1. The indictment docs not state facts sufficient to constitute an offense 
against the United States. 

2. Tliis court is without jurisdictiou of the oUVnse, in tliaf tln^ idTense if 
any was not committed in this district. 

Attorney for Defendant. 

Source of Form. UroHs-Reftwence. 

Federal Rules of Chimiim! Procedure, Arrest of judgment. Rule S4. 
Appendix of .Forms, Form 24. 

NOTES TO DECTSIONS 

Defect Appearing on Face of Record. evklaiiee is no part of the record, Sutton 

A motion in arrest of judgment may p* 

be maintained only for a defect appear- Lee, JDC-Hawaii), 6PeflRBec456. 

ing upon the face of the record, ana the 
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771. Orier Graatiiig Motfoii m Arrest 0 jHigment : 

(Caption.) 

TMs cause was htetcl on defendant's ' motion in arrest of judgment and 
after hearing connsel and the court being fully advised it is , 

Ordered, that defendant's motion in ^ arrest of judgment herein be and. it 
is hereby' granted and the. verdict herein be and it is hereby set ;aside. . 


United States district Judge. 

Date— 

772. :M0tioii to Coireet ■ Ill^al Sentence. 

(Caption.) 

Defendant moves the court ''to correct, the sentence' imposed ' on Mm by 

judgment of this court dated — , 19—, on the ground that 

said service is illegal for the following reasons ■ 

1. The sentence imposed a fi.iie in excess of the maximum provided by 
law. (cite statute) 

2. The sentence imposed a term, of imprisonment for a period in excess 
of the maximum provided by law. (cite statute) 


Attorney for defendant. 

'Cws-Referenca* 

Correction or reductio.n of sentence, 

.Kale 

NOTES TO DECISIONS 

Sentence Served. Terms of Court AboBshed. 

Erroneous sentence which has been The rules abolish terms of court and 
served Is not subject to correction, tl. S. ■ specify periods of time within which 
ex reL Quinn v. Hunter, (CCA7), 162 applications for various relief must be 
P (2d) 644. made. U. S. v. Claus, (BG*NY), 6Fed 

EDec2?8. 

772A. Notice of Appeal from United States CJommissioner to District 
" Court* . 

In the United States District Court 
For the — — — - District of — 

. . ■ Appeal from the Judgment and Sea- 
.. ^..-tence of < — United Staten Com*' 

missloner. 


Name and address of appellant———^ — 

Name and address of appellant's attorney— — — 

Offense: [Here insert general statement of nature of offense]. 


Uiilted States of America 

V. 



ISl 


criminal .feoclbubb:! 


Form W4 


Bate, of jacigHient — , — 19 — , 

Brief cieseriptioii of or 'sentence: [Here insert]. 

Name of prison wliere now confined, if not on bail ' 

I, the abovemamed appellant, hereby appeal to tie United States District 
Coiirt foiv the. - District of — — from tie jndgiaent a'bove^ineatioii.ed 
on the grounds set forth below. ■ 

('Signed) — 

Appellant. 

Date — 

' Grounds of appeal: [.Here set forth grounds]. 

Soarce of Form. 

Rale 4 of Rules of Procedure " and 
Practice for the Trial of Cases (Crim- 
inal) before the Commissioner. 

. 773 . Motion to Reduce Sentence. 

(Caption.) 

Defendant moves the court to reduce the sentence imposed herein by 
the judgment of this court dated — •— — ,19 — for the fol- 

lowing reasons : 

1. The sentence as imposed is believed to be exceedingly excessive 
in view of defendants age, the fact that this wm his first offense and the 
further fact that he freely admitted his guilt, at a great saving of time 
and expense to the government. 

2. Since imposition of the sentence, defendant has made full restitu- 
tioii of the funds which he embezzled. 

3. Because of defelldant^s advanced age and the condition of his 

health, as shown by the attached statement by his physician, his life ex- 
pectancy is somewhat less than the period of confinement imposed by the 
sentence. ' ' ' 


Attorney for defendant. 


774. Application of Prisoner for Discharge. 

United States District Court 
— District of — 


- Division 


Commissioner's Docket No. 

Case No-. 


United States of America 


V. 


Application for discharge from im- 
•• prisonment (U. S. C. Title 18, See- 
. tion3569) 
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To — — , a. United States Commissioner for tire above named 

District. , 

I hereby apply For riiacliarge From imprisonment in the • ■ - 


pbcc of confioemeat ^ ... 

and hi support thereof state that I waS' eoiivieted for a •violation 

of United States Code, Title — Section — — aiicl was sentenced 

t0 — — — — — — ~ 

here insert sentence 

liy the United States District Court for the — — - — District of 

— ^ ^ — 19 — was committed, to the 

a foremen tioiied place of eonlinemeiit on the — — day of — — — 

19—, and that on the — — day „of — — — ? 19—, 

I will have been imprisoned for ^ ^ — — days sole.ly for iio.n- 

payin ent of line and costs which I am unable to pay. 


Applicant.' 


Date of applicatiofi. 


■Witness. 


774A.: ()ath;«dC Prisoner, for Discharge from , Impriscmmeiit. 

■'United- States District- Court 

— District of — — * . 

_ — — ^ — -Division 


United States of Araer.ic*.a 

V. 


('Ommissioner’s Dofdcet. No. — — 

Case No. — 

Oath of prisoner on application for 
discharge from imprisonment 


I, — — * — j.do solem.nly swear that I have not any prop- 

erty, real or personal, to the aiiionnt of twenty dollars, extujpt snch as is hy 
law exempt from, being taken on civil process for debt by the laws of — — 
and that I have no property in any way eon- 

mme of State where oath is ailmijaisteral 

veyed or concealed, or in any way disposed of, for my future rise or benellt. 
So help me Qod. 


Subscribed and sworn to before me, this — clay of 


II* S. Coinmissloiie-r. 
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774 B. Notice to If. S* Attorney of Applieatiott tor Bischargerif: 'Prisoner 
IJiiited States District Coiirt^ 

^ District of — — 

-Dlvisioii 

Commissioner’s 'Docket No.-"~— — 


United ■ States , of America 


V. 


Case No.- — --■-—— 

Notice of application for discharge 
of prisoner. 


To the IJruted Stjites Attorney for the Dist.rici of 


Yon a.re lierelir notified, that oi.i — — — ..IIU-,' pnrBiiant 

IJ..S.C. Title 18 , StHitlmi 8569, — — — ; — now imprisoned in 

name of pri<.oner 

the — — ___ at — — - — - by. virtue of the 

n.une (.sf iasritution place 

sentence of the United States Distr.iet Court for the Dig. 

trict of applied to me for discharge from eonfinement hy 

reason of i:iU'ibi.lity to pay a fine. .The app'iieation will be considered at 
— — — — - on — ___ at — ^ ^ — - oYilock- ~M,. 


IT. S. Commissioner. 

Date— — — — 

774C. Preliminary Order tor Poor Convict. 

United States District Cou^^ 

— District of-— — — 

Divisio.n ' 

Commissioner's Docket No. 

... .Case .No..,-— --—-r- 


Uuiled States of America 

' V. 


I Prcdimiiiary order to custodian of 
place of eonfinement for poor 
convict 


To the custodian of •— — — — — — _ — : 

Wame of Institution) 

Whereas application has been made on the — - day of 

^ to Hie by-“ — — — — 

■for discharge from imprisonment .'in — ^ — ^ 

Warne of Institution) 

under the provisions of Title 18, Section 8569 of the United States Code. 
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You are hereby commanded to deliver the cttstody of — — - 

— — — and the comnutment.'mpon which his application is 

based to the United States Marshal of this, Distri.ct .or, to .any of his 

deputies to be brought before me on the — day of 

— ^ ^ ^ 19—, at o’clock 

To the United States Marshal to execute. 

Dated ,19—, 

— — 

. . IT. S. Commissioner. 


RETTON ■ ■ 

Received this Order on the — — ^ — day of 


19 * 


a,t — ^ and executed it by producing the designated prisoner 

as directed on the — - day of — — — 19—. 


IJ. S. Marshal. 


By. 


Deputy. 


Dated ; 


19—. 





'1 

t'. 

If 


774D. Discharge fix>iii ImpriscMtiiiient. 


United States District Court 

' — District of - — ^ 

— -- — : — — Division 

■■ Commissioner’s Docket No.* 
Case No.’ 


United States of America 


I Certificate and order of discharge 
I from imprisonment 


;! I hereby certify that — has been imprisoned in the 

I — 

pHm of <5o»fI«6mont 

i the period of days, solely for the non-payment of a 

fine of $ and costs adjudged against him by the United States 

i District Court for the District of on 

I the day of 19 , for a violation of Title 

I , Section of the United States Code; that it appears to 

i! me that he is unable to pay the required amount and has no property 
I exceeding $20 in value except such as is by law exempt from execution 
< for debt ; and that he has taken the prescribed oath to that effect. 
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IT IS THEEEFOR,:E ORDERED that 

be cliseliarged from, further imprisonment on the — — day "of 

19—.. 

Dated : 

^ 19 „. 


United States Commissioner. 

775. Motion to Set Aside Forfeiture of Bail. 

(Caption.) 

. Joiiii Doe,, surety on the bond filed herein to .insure the appe.arance . of : 

the defendant, — on the date set' for, the, trial of 4he aboTe 

entitled cause, which bo,nd was declared forfeited by order of this court 

, dated - — ^ — , 19—, hereby moves the court to set aside said for- ■ 

feiture on, the folloTving grounds : 

1. The breach of said bond occurred without fault of either the surety ■ . 

or principal in that — — 

2. Since the date of the forfeiture, defendant has minimised the effect ' [ 
of his default by voluntarily surrendering and pleading guilty to .the .:/i 
offense charged. 

3. Subsequent to the default, defendant was ai)prehe.nded , through the 
sole efforts of, and at great expense to, the surety. 


Attorney for petitioner. 

Cross-Reference^ 

Forfeiture, Rule 46(f). j 

' |: 

775A. Motion to Remit Forfeiture. ' 

i’ ■ 
! ^ 
I 

! 




Attorney fop petitioner. 

776. Stay of Execution, ; 

(Cptfen.) I 

John Doe, above named defendant, having taken an appeal from the j 


(Caption.) 

Jolin Doti, surety on the bond filed in the above entitled cause on 

, 19—, to insure , hereby moves the court to 

remit the Judgment of default, entered herein and dated — , 

19* — , on the following grounds: 

1 . — ^ — . 

^ >■ 

3 , 


Form 




FEDERAL , PROCEDURAL FORM'S 


136 


judgiiiefil of «o)ii viol ion herein,. llereby^eIects^. ltot ^ to coM'iiineiice -service of 
liis seiiteiiee poi'idiin^ disposition of appellate. proceedings- 


I'lefendaiit. 

'Witness. 


i Reference, 

Stay of exmiiiom Rule (3B,Ha;L (b); 


Attorney for defendant. 


777* Notice of Appeal* 

In tlie United States I)i.striet Court, 
for ™ — - Distrird of — -- — 

— Division 

United Hiatts f>f Annndtai 1 



dnlm l)tK‘ j 

Xarne and address of appellant 

Xanie am! addn^ss ed' appellanrs attorney 



01fe.ase — ____ — __ — ... — ^ ^ 

Concise staleinent of jn<]tiPinent or order, j^ivin;^ date, and anv sentence 



Name of institution wliere now eonfined,, if not on !>ail 



i. the above-named appellant hereby appeal to Ibe United States Court 
of Appeals for the — Cirenit from tbe above-stated jndi^meiil. 


Dated 


j Appellaiitd 



^Or *tAppellaiRls Attorney'’ or **€Ierk” as the case may he. 

Sottree of Form. Crom-Eeferemw, 

Federal Rales of Criminal Procedure, Taking appeal, Rule 37(a). 

Appendix of Forms, 'Form 26. Record on appeal, Rule 39('b), (r). 

NOTES TO. DECISIONS 

Timeliii'ess. _ yklion was too late. IJ. S* v. Blooin, 

Notice of appeal filed more than tCCA2), 164 F 12(1) 
seventeen months after Judgment of con- ^ , 
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778. Stat,.eiwe«t of Docket Eii,tries. ■. 

In the TTrliterl Bta/tes District (joiirt 

For the l)i.striet of — — - 

— — - Division 

United Statt^s of America 

V. ’ Ho. 

John Doe . 


1. Iiidietnient or infonnatiou for 


Piled • 


2. Arraigiinieiit — _« — 

3. Plea;to iiidietmeiit or information- 


7. Judgment— (with terims of .sentence) or order 
■Entered "■ 


8. Notice of appeal filed 
Dated — — ^ — 


Attest • 


Source of Form. 

Federal Bales of Criminal Procedure, 
Appendix of Forms, Form 27. 


Form 77 !,^ 


, 1 !L- 
, , 1 !U 



— ,19' 

•i. IV VIA \v VJJL iiruicn" — -- 

lil 


xxiUi. I.ViCl L 11- VVlllVi;!.* 





,1!! 


1% 


Clerk. 


779. Petition by Government for Certiorari in Supreme Court. 
In the United States District Clmirt 
— — Term, — — ■ 

No. 


United Slates of America, Petitioner 
V. 

FD 


i*ETIT!ON VUI! A VVltlT OF CEKTIOKARI TO THK DNITKO STATES i'Ol'HT OF 
xvmjkts FOtt THB CIRCUIT 


The Solicitor General, on behalf of the United States, prays that a wi-it 
(if certiorari issue to review a judgment of the United States Gonrt 
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of Appeals loi' ilie ------ Circuit, enterM on - — — , 19—, setting aside 

convictions under section 2 (f) of the Federal Firearms Act of 1938 
[IT. S. (A, Title 15, §902 (f)]. 

OriNION BELOW 

The opinion of the Court of Appeals (R. — -) is not yet reported. 

JUKISDICTION 

The judginent of the Court of Appeals was entered on — , 

]fj— (R, The Jiirisclietioii of this court is invoked under United 

States Code, Title 28, § 1254. 

, See also, ' Rule 37 ■ of Rules for Cri- . ■ ■ 

aiina! Procedure for United States Dis- 
tri,c*t Courts. 

QUEjmON PRESENTED ■ • ' • 

Wlieilicr section 2 (f) of the Federal Firearms Act [II. S. C., Title 15, 
§002 ifj], which pfanddes that the possession of a firearm or ammimition 
hy ^Uinj person who has ht*en convicted of a crime of violence or is a fugitive 
from justice * shall he presumptive evidence that such firearm 

or ammunition was sltipped or transported or received^^ in interstate or 
foreign comiuer<.‘e in violation of the act, is unconstitutional under the 
.Fifth Aniendment: ■ 

CONSTITUTIONAL PROVISION AND STATUTE INVOLVED 

The Fifth iliiieiKlment in pertinent part provides: person shall 

be ^ ^ deprived of life, liberty, or property, without due process 

of law ^ * ^2- 

Section 2 (f ) of the Federal Firearms Act, 52 Stat, 1251 [U. S, 0., Title 
15, §902 (f)3, reads as follow's: *Tt shall be unlawful for any person 
wdio has been convicted of a crime of violence or is a fugitive from justice 
to receive any firearm or ammunition which has been shipped or trans- 
ported. in interstate or foreign commerce, and the possession of a firearm 
or ammimition by any such person shall be presumptive evidence that 
such firearm or ammunition was shipped or transported or received, as 
the ease may be, by such person in violation of this Act.’^ 

STATEMENT 

On — — , 19—, FD was conwietad in the United States District 
Court for the — District of Mkhigan upon a two-count indictment 
charging violations of section of'the Federal Firearms Act [U. S* C., 
Title 15, §992 (f)] (E. — )* The first .count (E. — alleged that on 
pvf) ^ pemm who had been previously convicted 
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of ^ ■ * robbery wiiile armed” and ■'that on the same clay lie did 
receive and possess a ''Victor- S8-caliber, double action * * * revolver, 
wMcii firearms had theretofore been ' shipped and ■ transported in inter- 
state coimnerce” (R. — ), The second count' repeated the allegation 
of - the previous conviction and alleged further that PJ) did nH‘elve and 
-possess “two R8-caliber' Raters cartridges 'and three R. W. S. 38^caliber 
cartridges, which had been: ' -theretofore shipped and transported In inter- 
state commerce”- (R. The 'court on — , 1!)—, sentenced B"I> 

to five years’ imprisonment on both counts, the sentences to run consecu- 
tively (R, ' ). 

The agreed statement of':facts may be summarized as follows: 

Witnesses for the, government testified that on — . 19—*, FI) had 

in his possession in the city of Michigan, a Victor, ,38-ealiber revolver 

loaded with two .38-caliber Peters cartridges and three R. W. S. caiiiddges 
of the, same caliber {R. — ). It was also .shown, by the government 
that the pistol was manufactured in Massachusetts before 19— IR. — ), 
and that the cartridges were manufactured in Ohio and Germany (R. — ) ; 
the government introduced, however, no evidence to show tluit F'D re- 
ceived, shipped, or transported either the gun or the cartridges In Inter- 
state commerce (R. — ), 

PD testified that he picked, the Ristol up in. self-defense after it had 
been dropped by one of several persons atta.ckii:ig him (R. — },- 'Wit- 
nesses for the government testified that they did not “see the revolver 
dropped by anyone and picked up by FD as he claimed” (R. -- — )* 

The Court of Appeals reversed the convictions on both coimts on 
the ground that the presumption provided in section 2 (f) is unreason- 
able, arbitrary, and capricious, and therefore violative of the due process 
clause of the Fifth Amendment, in that there was no “rational connec- 
tion” between the fact which must be proved to make the presumption 
operative and the ultimate fact inferable by virtue of the presumption. 

SPECIFICATION OF EEEOR TO BE UROFJ) 

The Court of Appeals erred in holding that the presumption clause 
of section 2 (£) of the Federal Firearms Act fU. S. C., Title 15, § 902 (f)] 
is unconstitutional 

EIASON FOE GEANTINU THE WEIT 

The decision of the Court of Appeals that the presumption in section 
2 (f) of the Federal Firearms Act [U* S. C., Title 15, §902 (f)] 
violates the due process danse of. the, Fifth Amendment is in direct 
conflict with the decision of' the Court of Appeals for the 
Circuit in FT v. United States, decided — , 19—, and now 

pending on petition for a writ of certiorari, No. — — , — * Term, 19~, 
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aii«3 with the decision of the ■ Court '.of , Appeals, ^ for .the. Circuit 

3 U JV IJnitecI States, decided 19—. In. om.mtmotmdwai in 

the FT Ca.se we have not opposed^ the ■ granting of the petition , in so far 
as it luises the constitutionality of the presumption. ,p.rovided in,, section. 
2 (f). The same question is presented In ■,eur petition for , a ■, writ of 
c«»rtiorari filed this day to; .revie.w- the .Judgment,' of, the ; Court, of 
Appeals III 'WM v. United States. The instant .case a.nd „ the WM Case, 
though tried separately, were d,ecided hy the court below in one opinion. , 

CONCLUSION 

fhe feregouig rea.soii it is res.pectfiiily siibinitted that this petition 
foi' a writ <d‘ I'crtiorari sliould be gran ted. 


Solicitor General,. 

LHite 

Source of Foriu. ■ Note. 

United States v. Delia, aio U. S. 463, Armed robbery is a “crime of vio- 
87 L. ed. 3519, 63 Sii|u Gt. 1241. ' lence^' for the purposes of the act, see 

4 F. 'C, A.,' Title 15, § 901 (6); U.'S. C. 
A., Title L5, § 901 (6); id. U. S C. 

780* Petition by Defendant for Certiorari in Supreme Court* 

Supreme Court of the United States 


Te:rm5 -19— ■ 

, Ho. — . 

TP, Petitioner, 

V. 

llnited States of America, Eespondent. 


FUTlTiON FOR WKIl’ OF C’JEETTOlUeC TO THB UNITED STATES COURT OF 
APPEALS FOE THE EIOHTH CIRCUIT 

To the Honorable the Chief Justice and the A.ssoeiate Justices of the 
Siiprcane (,h>uri of the United States: 

Your petitioner. TP, in support of his petition for a writ certiorari 
to review the final judgnmnt- of the United States Court of Appeals foi* 
the — — Cireuit. entered 19~ affSrmiug his conviction for 

alleged criminal contempt on “ respectfully shows: 

' A ' 

SUMMAHV STATEMENT 'OF THE MAOTEE INVOLVED 

This proceeding wm initiated^ by an information by the United States 
on 19 , in the — JMvision of the — District of Missouri 
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as cause No. 


(E. 


The mfomatioB, charged (a) the periciersej 


of certaiu iiisiiraiice , .rate litigation "whereunder iiiterlociiU)ry In J unction s 
had issued restraining interference by Missouri officials with a promul- 
gated rate increase by !iisii]:*ance companies^ (b) the tiling on — — ^ 
19— j ,by such companies of a motion for decree in accordance with a 
stipulation of ^settlement, ,(c) the entry by the piirporte<l statiitoi*y court 

on — — , 19 — of the decree as. prayed, (d) that such settiemenl was 

corruptly, procured by CS, representative of the insurance companies, 
by the payment of divers sums, of money to petitioB.er TP and liO, then 
Missouri superintendent of insurance, a- codefendant, AM, acting as Intel*- 
mediary, and ,{e) that TP, KO, and AM agreed to €o:ncea! such transactions 
which were eventually disclosed by. AM in — — , 19— lo a grand Jury' 
investigating income tax evasion on the part of T'P. The piaiceeding 
came on for trial on - 19 — , 


TJ.-IK IN'SmAKiM-: RATE LITIOATION ' 

It appears by stipulation that on -- — 19_ certain insurance 

companies in Missouri promulgated a rate increase and so advised the 

Missouri superintendent, of insurance (li. ). Befortf ofticial action 

thereon in approval or disapproval, bills in equity were tiled in the United 

States Court for tlie Division of the District of Missouri seeking 

injunctive relief against official interference with the rate increase in 

question (E. -). The superintendent thereupon t^efused to approve 

the increase. The bills in equity proceeded upon th<i theory that the 
action of the superintendent as to rates vras arbitrary, uncouscionaMe, 

and confiscatory (R. ). An interlocutory injunction issued upon 

the ground of the allegedly confiscatory character of the action of the 

superintendent (R-. ), wherein official interfenmee with the increased 

preminm rates was restrained (R. upon the condition, however, that 

the entire amount representing such increase should be impounded (R. 

) with a custodian appointed by the court {R, — — While the matter 

of the approval of the special master^s report was pending before the 

court, the companies on — 19—, filed a motion for decree, reciting 

that the litigation had been compromised (B. ^ On • — -■ , 19— 

there was filed a stipulation of settlement in support of the nudion for 
decree (R. — ). Tim actual compromise was accompli shed by an agiw,- 

meiit of — , 19—, and ttie motion and stipulation aforesaid were 

prepared pursuant thereto (R. — — )* On — 19~^'- the court 

entered its decree dismissing the causes and directing the ilistrlbution of 
the^ impounded funds {R. The substantial effect of the compromiBe 

was the retroactive approval by the superintendent of four4fths of the 
promulgated rate increase and the disMbution of the impounded funds 
in accordance therewith. 

The successor superliEeiideut' of insurance on — — — , 19— filed a 
motion to cite the insnrimee companies to show cause why the decree 
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of — ^ 19 ^™™ Hlioiild not be vacated or modified (E. — ). On: the 
same day tlie court entered an order of restitution, directing that all funds 
paid out to the insiiraiiee coiiipaiiies under the decree of 
be restored to the custodian (R. — ■)» An order to show- cause ' was 
also entered on the same date whereunder the insurance companies, were 
directed thus to show cause why the restored funds should- not instanter 
be dlBtiibuted aiiiong the polieyliolders (R/- — — On 19—, 

the court eiitcu'ed its decree directing the distribution among the policy- 
holders of 1h«i funds theretofore, under the decree of - — — ■ — 19—, 
ordered paid to the. insurance companies or their representatives (R. '— -)«: 

THU CONVICTION AND SUBSEQUENT PEOeEMUNOS 

Lpcul these facts the trial court- tiled its opinion on — 19— 

(R. — — ), and jinlgment and sentence were pronounced on --- — - — — , 19— 

at —), 

Appeals were taken both to this court and to the Court of Appeals. 
TF V. United States, Rll U. S. 574, 86 L. Ed. — , 6S Sup. Ct. 268. Upon 
appeal, in the (a>nrt ladow, petitioner contended: (1) That neither the acts 
charged nor proved constituted misbehavior on hi>s part; in the presence 
of the court or near thereto as to obstruct the administration of 
justice; 1 2) that pj'oseciitioii was barred by laches and the statute of 
limitations; {:>) that petitioner’s conviction should be reversed and further 
proceedings siayed, for the reason that his prosecution is In violation 
of an agreement with the United States; (4) that the court below was 
without juiisdktion. These cfontentions were rejected (R. • — — et seq.). 
This petition Is filed within thirty days next after final judgment on 
19—. 

■B.-.' 

STATE5fENT OF THE JUEISDICTION OF THIS COURT 

(1) Statutoey Pbotoion Bkleived to Sustaik the Jubisbiction. 

The Jurisdiction of this court is invoiced under sections 12»54 and 2101 of 
Title 28 of the United States Code. 

(2) The Date of the Jubombnt to Be EisviEwm 

The judgir!.ent of the Court of 'Appeals for the Circuit affirming 

the eoindction of petitioner wm entered on - — 19 _ 

This petition, with supporting brief, and the certified record/ are filed 



(3) Statement of the Katfbe ojt the. Case and the Rumngs of thb Couw 
OF Arimts Beingino the Case within the Jitrisbiction of This Couet. ’• 

I The nature of the case (a prosecution for criminal contempt) has been 
heretofore 'Stated. The Court of ^ Appeals' ■ruled; (1) That, although 
no act of petitioner occurred In tlia''pnNieiice of the court or in any' geo- 
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graphical proximity thereto, lie was nevertheless guilty of mfsbclK'ivlor 
in tile preseiieo oi\ tile emirt, , ^ the- Jiieaiiing of §401 of Title IS 
of the^ United States Codej and lienee was punishable upon information 
for contempt (R. — -) ; ■ (2) that' this prosecution is not harrecl by the 
fact that all allegedly contemptuous acts occurred more than three ymirs 
next before the 'filing of the informa'tioBj upon the ground tlmt no statute 
of' limitations is. applicable to a proseciition .inr contempt for misbehavior 
in .the presence of the court (R. — -) ; (.3) that,' althougli the prosecution 
of petitioner was' in breach of his agreement with the United States, 
such agreement did .not give rise to any equitable right to have the pro- 
ceedings stayed pending application' for executive clemency (R. -« — ■») ; 
(4) that the ' trial court was vested with jurisdiction (R. Plach of 

such rulings is, reviewable by this court under t.lie approprhiie statutory 
pro visions, noted.' 

(4) ■ 'Cases Bei^ievet.) to Sustain' the JimiswcnoN' op This Couet* 

This court is vested with jurisdiction under tiie staDuory prc^visions 
heretofore specified. The cases subToitted by petitioner as the basis for 
the exercise of such jurisdiction^ to review the judgment below, are cited 
hereafter in connection with petitioner's reasons foi* tin* allowance of 
the writ of certiorari. 

■ C 

THE QUESTIONS' PEESENTED ' 

(1) Did the conduct of petitioner constitute misladiavlor on his part 
in the presence of the court or so near thereto as to obstruct the adminis- 
tration of justice, within the meaning of § 401 of Title 18 of the United 
States Code, and thereby render him punisliable for contempt upon 
information ? 

(2) Was prosecution of petitioner under the information barred by 
laches and the statute of limitations in view of the admitted fact that 
any and all acts of alleged contempt (i, e., misbehavior in the presence 
of the court or so near thereto as to obstruct the administration of justice) 
occurred more than three years next before the filing of the information? 

(3) Should the conviction below be reversed, and further proceedings 
stayed, for the reason that the prosecution of petitioner under the informa- 
tion is in violation of his agreement with the United States? 

# # # 

D 

REASONS EBEIBl) ON FOB THE ALLOWANCE OF THE WRIT 

(1) In ruling (R. ) that the conduct of petitioner constituted 

misbehavior on his part in the presence of the court or so near thereto 
as to obstruct the administration of justice, within the meaning of §401 
of Title 18 of the United States Code, and thereby rendered him punish- 
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able for eoiiietiipl iipoo hiforioat.iojo although' petitioner time : was 

in Die presowie of the e.coirt or; irr ■ geographical proximity thereto^ no 
misbehavior there oefoirred, and no claimed misbehavior disrupted order 
or deeoriim or actiially interrupted the court iii' the eoiidiict of its business, 

the Court of Appeals ( -™", d., dissenting) lias 'decided a federal question 

in a way probably in isjnfiict with .applicable decdsions of this court, 
viz: [Here insert case names and officials]; and has rendered a. decision 
in conflict with decisions of other Courts of Appeals on the same matter, 
viz: [Here insert case names and officials]. See further: [Here . insert 
case iiaiiies and officials j . 

|2j In ruling that tlie pi-osccution of petitioner under the informa- 
tion was not barred by the slalute of 'limitations, or lache>s, despite the, 
adinifitMl fact ihal all a<*ts of alleged contempt (i. e., alleged misbehavior 
in file presence (d (be ctuirt oi' so near thereto as to obstimct the admiiiis- 
tralion of justice) o<*cni*red more than three years next before the iillng 
of the infoi’inalion, and in fnrthe!* ruling that the appropriate statute 
of limitations MJ. S. i\, 'Fitb* 18, §3282) was inapplicable either by 
analogy or enactment, the Court (d* Appeals has decided a federal question 
in a way probably in conllitu with applicable deeisions of this court, viz: 

AB V. United States, -- U. H. , ed, — “ Sup. Ct United 

States V. Cl), — ll S. — , - L. ed... — Sup. Ct. ; Ex Parte E, 

-- IT. S. - , — L. ed, — , ~ Su|). Ct. — ; or,, if the 'ruling below is 

not in conflict with tiie for(»g<‘nig decisions of this court, as petitioner 
cmiteuds, the Court of Appeals has decided an important question 
of federal law which has not Ihhui, iuit should be, settled by this court. 
The ruling below is uimiistakubiy in conflict with the doctrine of the 
AB Case as heretofore judicially construed {e. g.. [here insert citations 
of cases]); hence if. contrary to the contention of petitioner, the ruling 
below Is not literally in conflict with the AB Case, it presents an im- 
portant question of federal law whicli should be settled by this court. 

(3) In ruling that the conviction below should not be reversed or 
furtlier proceedings stayed, by reason of the fact thsH the prosecution 
of peril ioner under the information is in violation of his agreement with 
the Unitetl States, the Court of Appeals has decided a federal 
question In a way probaldy in conflict with an appllcathe decision of this 
court, viz: United States v. F(l, — tJ, B. — U. fal. — , — Sup. Ct. — , 
declaring the rule that an agiwment with the United States creates an 
equitable idght to a stay of any proct^edings violative of the agreement, 
pendhig application for executive clemency, which, in the Instant case, 
the executive is einpow«n*ed to grant (Ex parte E, — IT. S. — , — L, ed. — , 
— Sup. Ct, — ) ; or, if such ruling is not -thus in conflict, as petitioner 
contends, the Court of Appeals has decided an important question 
of federal law which has not berm, but should be, settled by this court. 
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..CONCLUSION 

, .Eacii of the questions, presented .is of grave public iiiipoi’taiice. I liiiesK, 

the majority ruling below is reviewed,, .the law rehithig t.o contempt.. l>oth 
as to .the substaiiee of the offense and the (juestion td' fi!iiit'a.t.ioiis, will be 
..left in eo.iifusioii. Prosecutions for ■ contempt are., i,n<‘ri*i:isiiig in number, 
and the conflicts with this .court and between circuits are unmistakable. 
The effect of an agreement with, the United States and tlie jurisdiction of 
- a statutory court to entertain a criminal proceeding for contempt aia* 
equally .questions, of fii,iidamental, importance which in t,!i.e piililic Interawl 
should be determined. 

^ WhereforCy your petitioner prays that a writ of certiorari Issue under 

the seal of this court, directed to the United Stales Fourt of Ap^ 
peals for the — Circuit, commanding said court to ian-tify and senfl to 
this court a full and compkde transcript of the record and of the pn) 
ceedings of said United States Ckiuid: of Appeals in tin* ease num- 
bered and entitled on Its docket Nos. — — and , (*riminal. Tib appei' 

lant V. United States of America, appellee, to the t*nd that this caubc 
may be reviewed and detei-mined by this court as pi'ovidtnl i’oj' by the 
statutes of the United States, and that the judgment of said Court 
of Appeals be reversed by this court, and your [M‘t if loner prays tliat the 
certifled copy of the record and proceedings of said United States 

Court of Appeals for the — Circuit, tiled with this petition may he 

treated as a return to said writ of certiorari, and your petitioner prays 
that he may have such other and further remedies in the premises as to the 
court may seem appropriate and in conformity with law. 

TP, Ikditioiier.; 
■Addtresi." 
■' Attorney for ;petitioiier. 

, Address. 

or 'a justice thereof the authority to ex- 
.teM,'the time for filing a petition fo-r a 
writ of certiorari for an additional SO 
daya/b:::'' 


Source of Form. 

Pendergast v. United States, S17 U. S. 
412, 87 L; ed. S68, 63 Sup, Ct. 268. 

Cross-Refereiwse. 

Petition for review on writ of cer- 
tiorari, Rule 37(b). 

Note of Advisory Coniinlttee to Rule S7 
(b). 

*This rule continues existing law ex- 
cept that it grants to the Supreme Court 
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781. . Application to Supreme Court Justice for Bail Peniing: Certiorari 

111 tlie Supreme Court of the United States ■ 

Term, 19 — 




Petitioner 

V. 

■The Uai.ted States of America, Respondent 


PETITION FOB BAH. 

r<)np\s now petit loner, , by his attorneys and — , of 

— Olid respect fnlly shows 

Oii 19 — ^ petitioner was convicted in the United States Dis- 

triii C<nirt tor the l>isliiet of Columbia, of a violation of §809 of the Dis- 
trict (if Columbia Code deinjinieiug the procuring of a raLscarriage* He was 
sentenced to eoniineinmit at hard labor for from one year to eighteen months 
and to forfeit Ids right to practice medicine. Pending appeal, his applica- 
tioji for bail was denied by the trial court and by the United States Court 
of Appeals for this district, and petitioner is noiv conhned in the District 
Reft)rmatory. Dn appeal, the United States Court of Appeals foi‘ the 
District of Cyoiumbia on — 19~ affirmed the Judgment below. 

Petitioner respectfully sIiowh that he has filed in this court on , 

19 , a. petition for a writ of certiorari asking this court to review the 

judgineiit below'. , ■ ■ 

'JBEISniCTlON ■■ 

The pownu^ of this court to grant bail in a ease wherein an application 
a wuit of certiorari has been docketed in this court in accordance with 
file rules, seems inic|tjest!oiied. Bail has been granted by a justice of this 
iHHirt in United States v. M, — Fed. {2d) — ; O v. United States, ~ U. S. 
— L. ed. Sup. Ct. — ; H v. P, 156 U. 8. 277, — L. ed. — , — Sup. 

a.—. 

WIvile in O v. United States, supra, bail wm granted after this court 
liad granted certiorari there seems, no distinction In principle between 
power to grant It after certiorari has been filed but not acted upon due 
to the suiiiiner recess and a case wherein. this court has actually granted 
the writ. Rule 46 (2) of Rules for Criminal Procedure for United States 
District Courts (IJ. S. 11, Title 18 following §3772; 8A, F. C. A., c. 2), 
expressly provides for bail on appeal in a proper ease. '*AppeaF^ seems 
broad enough to cover a subsequent certiorari designed to review the 
appeal or complete the appellate process, 

REASONS WHt BAIL RHOlILP BM OEAKCT» IN THE FRKSBNT CASE 

The attached petition for a writ of cartiomri and brief in support thereof 
shows that the piwent case involv^^ m important question relative to 
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the construction of. a federal statnte,. wherein' the .decision of the court 
below is in conflict with deci.sions of the highest courts of various sta/tes in 
eonstrning identical criminal statutes. The present case further Involves an 
important question of evidencej i.e., whether the testimoiiy of a doe tor 
based' 'partlj on a physical exami,nation a'nd partly on hearsay, tiuit a 
criminal abortion had been performed (the nlt.im.ate fact the jury was 
there to decide), was not so grossly erroneous and prejndidal as of itself 
to require a reversal. The case further involves the important question 
whether under the District . of. 'Columbia .statute involved the burden of 
proof is not on the government to' sho.w that the use of tins means to 
procure the miscarriage wms not, necessary to "preserve the woman''s life 
and whether a refusal of the' co'urt to instruct at all on this qiieHtion, 
leaving the Jury completely in the dark as to where the Inu’dim of proof 
lay,., was not likewise highly p,rejudic.iai error. On this i|iiestk)ii t(H'> there 
is a conflict of decisions among the various states. 

It should likewise be pointed out that the afilrmainre below was by a 

divided court, Mr. Justice dissenting as to the meaning of tin* statute 

and also as to the prejudicial testimony of the doctor to the eilect that an 
abortion had been performed based partly on what the woman toUl hiiiL 

CON'CLUSION 

It is respectfully submitted that an examination of the petition for 
a writ of certiorari herein shows on its face that important questions are 
raised in the present case. There is a strong likelihood that this court will 

grant certiorari; Petitioner has been confined since — , 19—. If he 

is compelled to continue serving his sentence until the second week in — 
19 — , the earlicvst date this court can pass upon the petition for a writ of 
certiorari, he will, in the event that the court grants the wuit, have been 
compelled to serve eight months of a sentence containing a minimum of one 
year's punishment. Under these circumstances it is submitted that the 
Honorable Justice to whom the present petition is addressed should grant 
the present application for bail if he feels that substantial questions are 
involved. 

Respectfully submitted, 

Petitioner. 

We hereby certify that the petition for a writ of eertiomri in tlie present 
case and the present petition for bail is filed in good faith and not for 
purposes of delay. 


Attorneys for petitioner. 

Address. 
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Sei*¥iee 'ae.k,i:io\v,ledgecr tkm — — , day - of ^ 19 —. 

Attorney for respoBdent. 


Address. 

Somree of FonaA,- .Cross-Reference. ^ ^ 

Chriehton v. United States, 67 App. , , Application . .for relief pending review.,. 
D. C. 300, 92 Fed. (2d) 224. Rule 38(c). 

'782, " Order of Sepreme Court- Justice Granting Baii ^ 

III Siiprein.e ' Court of the United' States 

~ Term, 19— ■ ■ 


Fe tit lone i.*j 

, V. 

The United States of Anieriea 


ORBEE 

: Upon <*onside!*ati(m of the application of the' petitioner, “■ — -,'lor li,is 
release from custody ou hail |>en(ling his appeal from the United States 

District (.lourt fcr flic District, of - — to the United States Court of 

Appeals for the Circuit. 

It is 0!Hiin*ed, that the petitioner, — , he 'released f:rora custody and 
admitted to hail pciuling his appeal from the United States District 
Onirt f<»r tlie Sou1ln;rn District of West Virginia to tile United States 
Court of Appeals for the Circuit and pending the final deter- 
mination of his appeal by the Umted-' States Court of Appeals 
for the — - — Cireuit. Provided, however, that' the petitioner shall execute 
and file with the clerk of the Supreme Court, of the United States a good 

and sufficient surety in the sum of 'doI.lars (f ) conditioned that 

he will fully and promptly abide by the decision of 'the United States 
Ikniil., : Appeals, ,,, for the, Cireuit. The said bond shall . run 

to the United States of America and shall be subject to approval by the 
undersigned Justice of the Supreme Court of the United States, When the 
said bond is so approved and is tiled with the clerk of the Supreme Court 

of the United States, but md before, the petitioner, — , shall Im 3 enlarged 

on tile bail so given. 


Associate J ustice of the Supreme 
Court of the United States. 

Dated this — day of • — — , 19—, 


Bond in the sum of — ~ dollars (f— conditioned in accordance witli 
the terms of the above order and approved bythe llononible , Associate 
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Justice of tlie Supi*eine Court of the United States, filecl in the cfftice of the 
elei*k of the Hiipreine Uoiirt of the' United States this,----" « day ol 19 

Clerk. 

Source of F'oriii. 

Simon V. United States, 47 Am. Bankr. 

^N. S.) 331, 123 Fed. {2d) 80. ■ ' 
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PART THREE— SPECIAL REMEDIES AND 
PROCEEDINGS 


GHAPTEE 23— HABEAS COEPUS 
Form Form 

T85A. Motion to vaeatOj set aside or cor- 801. Order denying writ of habeas cor- 
rect sentence. pns, 

799. Petition for habeas corpus in Se- 802. Order discharging writ and re- 

iective Seiwice case. manding .petitioner to custody of 

800, Traverse. respondent. , 

785A. Motton to Vacate,, s^t Aside or Correct Seateince. 

(Caption.) 

Defendant laoveB this court for an order directing that the. sentence 

imposed liereiii on the — — day of — ,, 19 — , be vacated (set, aside) 

(t?orreetecl) and tiiat he he released- from enstody npon the following 
grounds: 

1. The sentence was imposed in violation of the Constitution (or laws) 

of the United States in that. . 

2. The court was without jurisdiction to impose the sentence in that 


3, The sentence was in excess of the inaxiinum .authorized .by law in 
that 


■Hate*' 

Title 28, U.S.C,, enacted June 25, 1948, 

(Chap. 153), amended the law of Habeas 
Corpus in a number of important re- 
spects. Section 2255 permits a prisoner 
to attack his sentence or seek its cor- 
rection by motion In the sentencing 
court at any time. Application for a 

799* Petition for Habeas Corpus in Selective Service Case* 

(Caption.) 

Your petitioner renpectfully alleges and shows: 

1. TIuit AB, the petitioner, makes application on her own behalf and 
on behalf of Cl), for a writ of habeas corpus to inquire into the cause of 
detention of CD, her husband. 

2. That the place where said CD' is;, restrained of his liberty is Camp 

...... — ^ That the person or persons by whom he Is so Imprisoned or 

restrained is tlie eommandiug officer at said camp. 


Attorney, 


Address, 

writ of habeas corpus may not be en- 
tertained on behalf of a prisoner who 
has failed to apply for relief by motion 
or who has been denied such relief, un- 
less it also appears that the remedy by 
motion is inadequate or inefective to 
test -the legality of his detention. 
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3. , That tlie said CD lias not been committed, and is iiot.detfiiiiecl b,v 
virtue of a jndgmentj decree^ final order, mandate, or process* 

4. That the, canse or pretense of the imprisoiiinent and restraint o! 
said CD according to the best knowledge and belief of petitioner is tlnit 

he was a registrant under the' Selective Serviee Draft Board Xo. 

located at — — That the registrant duly registered, and on — , 

19 — , was classified by the said local board in Class 1-A, and that tluo’e- 
after he was given notice of selection -and was indiieted into 8ei*\i<*e of th«^ 
United States Army on or about — , 19—. 

5., That the Imprisonment and restraint of said CD, is illegal in that 
on the date of his classification, he was married and his wife was dependent 
upon him within the meaning of § 23, par. 354 of the Select'! ve Service 
Regulations, and in that after his marriage on ~ ^ 19-—, lie gave 

notice as, required by said regulatiouB of a change of circum,staiices, and 
informed his local board that bis wife was dependent upon his income, 
in accordance with the requirements of the regulations, which infiU'ination 
is a part of the i*ecord and was before the local board on the date of the 
classification of tlie registrant in Class 1-A. 

After receiving notice of classification, the registrant duly appeaie<i to 

the appeal board in tlie proper district ami on or about 19» ^ 

the said appeal board affirmed the classification of the local board. 

6. The imprisonment and restraint of said CD is illegal in that he 
should have been entitled to a deferred classification in Class 3*A, and 
under such classification he would not be called for selective service for a 
considerable period of time, and the said selective service board acted in 
an arbitrary and capricious manner and contrary to law in classifying 
the registrant in Class 1-A, and refusing to reclassify him. Their decision 
was an abuse of the discretion committed to them by the statute, and the 
action of the said appeal board in affirming the classification of the local 
board was arbitrary and capricious and contrary to law. 

7. That this application is made with the full knowledge and authority 

of the registrant who is now detained at Camp — — , . 

8. That no previous application has been made for the writ sought 
herein, and that no appeal has been taken from any order, action, or 
proceeding against said CD, whereby he has been imprisoned or restrained 
of his liberty. 

Wherefore, petitioner prays that a writ of habeas <!orpuB directed to 

the Commanding Officer at Camp — -5 , issue for the 

purpose of inquiring into the cause of the imprisonment and detention, 
and restraint of said CD, and of delivering him therefrom, pursuant to the 
statute in such case made and provided. . 

Date — 

— — AB, 

Petitioner. 


Address. 
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United Btale.s ' of ' Aiiierica 
DiKiriet of — *— 

AB, the al'KO'e-usimed petitioner, being, duly sworn, s,ays that the contents 
of the fioTgoing petition are well known to iie:i% mid that the same is, true 
iv iiei‘ own kiHAvledge, except as to the matte^^s thmadn stated on inform a~ 
liim and belief, and as to those matters slie believes it to be true. 

^Sworn to l>efore me this « — — day of — ^ 19—. 

Iw.xh] - ■ — 

Notary public. 

8011 Traverse. 

'(Cap,tioii.): ., 

it'lL t'be fjerson restrained herein and by.wiiose autlK>ritj the' petition 
l>erein was verified and filed, for a traverse^to the return to the writ of 
]ia!)eas eoipus iierein respectively sets forth and alleges as follows: 

1. Denies that said CD was lawfully seleeted for ser\ H‘e In the I'liited 
states Army ami further iienles that he has been duly and regnlarly 
Induidec! therein under the provisions of the Seleellve Training and Service 
. Ao't'Of 1940 (,tJ. S. C.,, Title 50, Appx..§B02 et seq., 11,F,. G,.” A., Title 50, 

A-ppsUS).'.' - 

801. Order Denying Writ of Habeas Corpus. 

(Gaption.i 

Now Oil this — — — day of ■ — ^ — 19 — , the above matter 

coming on upon the petition for the issuance of a writ «>f habeas corpus, 
it is considered, oialered and adjudged that said application ftn- a writ of 
habeas corpus be, and same is, hereby denie<l and said petition disnnssed. 


United Btales district judge. . 

802. Order Discharging Writ and Remanding Pelltioner to Custody 
of Respondent t 

(Caption.) 

The ab<we matter coming on for liearing, it is considered, ordered and 
adjudged that said writ of habeas corpus be, and same is, hereby discharged 
and pcdit.icmer remanded to the custody of respondent. 

Thin — — — day of 19_. 



United States district judge. 
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BANKRUPTCY 


^Ylierefore,. saici .CD respectfully' pray h that the w,rit of iia-beas corpus 
issued' liereiii by this court be sustained. 


■ Cl). 


.Sworn, to before Jiie,, this. day of W--. 


AcMims. 


.'Notary public. 


CHAPTER 24--~BANKRtIPTCY 

Pom ^ ^ ' Form 

821A.. Answer in reclamation proceeding. 897. Petition .for review.. 
896. Motion for extension of time to 
file petition for review. 


GENERAL ORDERS IN BANKRUl^TCY 


No. 1. Dockets. 

The clei'k shall keep a docket, in which 
the cases shall be entered and numbered 
in the order in which they are com- 
menced. It shall contain a memorandum 
of the filing of the petition and of the 
action of the court thereon; of the refer- 
ence of the case, if any reference is 
made, to the referee; of the transmis- 
sion by the referee to the clerk of all 
bonds, orders and reports, and of the 
referee^s certified record of the proceed- 
ings; and of all proceedings in the case 
except those duly entered on the referee^s 
docket. The elerk^s docket shall be ar- 
ranged in a manner convenient for ref- 
erence, and shall at all times be open to 
public inspection. If the proceeding is 
l3rought under section 75 or 77 [11:203^ 
205], or under Chapters IX, X, XI, XII, 
or XIII, of the Act [11:401 to 1086], 
the docket shall so indicate. 

The referee, in all cases referred to 
him shall keep a docket of all proceed- 
ings before him substantially in the 
manner indicated by Form No. 70. Such 
docket shall at all times be open to 
public inspection. The original referee^s 
docket or a certified copy thereof shall 
be transmitted to the clerk for preserva- 
tion by him when the ease is closed. 
<As amended by order of the Supreme 
Court dated June 23, 1947, which pro- 
vided that the amendment take eftect 
July 1, 1947.) 

No, 10. Indemnity for expenses. 

Before incurring any expense in pro- 
curing the attendance of witnesses or in 
perpetuating testimony, the clerk, mar- 
ahal, or referee may require, from 'the 
bankrupt, .debtor, or other person , In 
whose behalf the duty is to be parform'ed, 
Indemnity for such expense. Money ad- 


vanced for this purpose by the bankrupt, 
debtor, or other person shall he repaid 
him out of the estate as part of the cost 
of administering the same. (As amended 
by order of the Supreme Court dated 
June 23, 1947, which provi<led that the 
amendment take effect July 1, 1947.) 

No, 24* List of proved claims and In- 
terests. 

The person with whom proofs of claim 
or of interest are filed shall maintain 
open to inspection a list of the claims 
and interests proved against the estate, 
with the names and addresses of the 
owners thereof, as given by them. The 
list of claims or of interests shall he 
maintained sulistantially in the manner 
indicated by Form No, 71. The original 
list or a certified copy thereof shall be 
transmitted to the clerk for preservation 
by him when the case is closed* (As i 
amended by order of the Supreme Court 
dated June 23, 1947, which provided that 
the amendment take effect July 1, 1947.) '' 

No. 26. Accounts of referee. !' 

Every referee shall maintain, substan- 
tially in the manner indicated by Form ! 
No. 46, a cash book or a record in which ' 
he shall keep^ an accurate and itemized 
account showing (1) all moneys received j' 
by him In his official capacity as referee ; 
in bankruptcy and the case number of 
the proceeding to which each receipt is 
credited; and (2) the disposiilon made 
of such moneys, showing the case num- 
ber of the proceeding, if any, on ac- ; 
count of vrhich each sum is disbursed. : 
All moneys received as aforesaid shall ; 
be deposited forthwith to the credit of 
the referee in his official capacity In a 
depository designated by the court for 
the purpose, and shall be disbursed only 
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By /'Checks' signed By the referee in his 
official . capacity, .Within, thirty days 
after the expiration of each six months^ 
period ending June thirtieth and .De- 
cember thirty-first of each year, each 
referee shall submit to the district court 
a report substantially in 'the 'manner in- 
dicated by Form No. 47 containing (1) 
a financial statement showi'ng all moneys 
received and disbursed in his official 
capacity as referee in bankruptcy dur- 
ing the period covered by the report; (2) 
an analysis of the unexpended balance 
In his official account at the end of the. 
period; (3) a statement .showing 'the' 
number of cases handled during the 
period; and (4) a list of the proceedings 
referred to him which have 'remained 
open for more than eig'hteen months, 
giving the reasons in each instance why 
they have not been closed. The. state- 
ments so submitted shall be in duplicate 
and verified; and one copy shall be 
transmitted by the clerk, forthwith upon 
Its receipt, to , the Administrative Office 
of the United States Courts. (As amend- 
ed by order of the Supreme Court dated 
June 23, 1947, which provided that the 
amendment take effect July 1, 1947.) 

No. 35. Compeiisation of clerks, ref- 
erees, receivers and trustees, 

( 1 ) * 

(4) The petition in a voluntary pro- 
ceeding tinder Chapter I to VII or Chap- 
ter XIII of the Act lllil to 112, 1001 to 
1086] may be accepted for filing by the 
Clerk if accompanied by a verified peti- 
tion of the bankrupt or debtor stating 
that the petitioner is without' and can 
not obta'in the money with which to pay 
the filing fees in full at the time of 
filing. Such petition shall state the facts 
showing the necessity , for the payment 
of the filing fees in installments and 
shall set forth the terms upon which 
the petitioner proposes to pay the filing 
fees. 

a. At the first meeting of creditors 
or any adjournment thereof, the court 
after hearing and examination of the 
bankrupt or debtor, shall enter an order 
fixing the amount and date of payment 
of such installments. The final install- 
ment shall be payable not more than 
six months after the date of lllinf of 
the original petition; provided, however, 
that for cause shown the court may ex- 
tend the time of payment of any In- 
stallment for a period not to exceed 
three months. 

b. Upon the failure of a bankrupt'' or 

debtor to pay any installment as ordered, 
the court may dismiss the proceedings 
for failure to pay costs as proTided'in 
> Section 59g of the Act subsec. 


g]. If' a , proceeding is dismissed .O'r 
closed without the payment of the ^filing 
fees in full, the a'lnount collected in in- 
stallments, including any , payment made 
at the time the original petition is filed, 
■shall be divided between the clerk, the 
referees^ salary .fund, the referees^ ex- 
pense fund and the trustee, if .any,, in 
the'same proportion as such ^filing fees 
would be distributed if paid in, full. 

c. No proceedings upon the discharge 
of a bankrupt or debtor shall be in- 
stituted until the filing fees are paid in 
full. ' (As ' amended by order , of the 
Supreme Court dated June 23, 1947, 
which provided, that the amendment' take 
effect July 1, ,1947.), 

No. 50. Proceedings under section 75 
of the Act [11:2031. ' 

. The following rules shall apply to pro- 
ceedings under section 75 of the Act 


(12) The twenty-five dollar fees of 
the conciliation comniissioner, and the 
fees ajid expenses of the supervisory 
conciliation commissioner, shall be pay- 
able out of appropriated funds in ac- 
cordance with such instructions as may 
be issued from time to time by the Di- 
rector of the Administrative Office of 
the United States Courts, (As amended 
by order of the Supreme Court dated 
June 23, 1947, which provided that the 
amendment take effect July 1, 1947.) 

No. 53. Bond of designated depository 
under section 61 [11:101]. 

■ ■ ♦ : * ♦ ■ 

(2) The condition of bonds here- 
after given shall be substantially to the 
effect that the banking institution, so 
designated, shall well and truly account 
for and pay over all moneys deposited 
with it as such depository, and shall 
pay out such moneys only as provided 
by the bankruptcy law and applicable 
general orders and court rules, and shall 
abide by all orders of the court in re- 
spect of such moneys, and shall other- 
wise faithfully perfoim all duties per- 
taining to it as such depository; pro- 
vided, that no security in the form of a 
bond or otherwise shall be required in 
the case of such part of the deposits as 
are insured under section 12B of the 
Federal Reserve Act, as amended. 

^ (As amended by order of the 

Supreme Court dated June S, 1940, which 
.provided that the amendment should 
' take effect immediately.) 

■ No. 56. Rules by courts of bank- 
ruptcy. 

' 'Each court of bankruptcy, by action 
,'of ■ a majority of the judges thereof, may 


m 
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from time :to time make aii:d amend 
rules governing its practice in proceed- 
ings under the ^ Act not inconsistent with, 
the ^Act or, Avith these general orders* 
Copies of' rules a'lid amendments' so 
made by . any co'iirt of bankruptcy shall, 
upon their promulgations, be furnished 


to the Supreme Court of the Ihiited 
States and the Administrative Office of 
the United States Courts. (As amended 
by order of the Supreme Ccmrt dated 
June 2S, 1047, which provided that the 
amendment take idTect July 1, 1947.) 


821* PetitioE in, IleclaMatioii Proceedings* 

NOTES TO DECISIONS 

Persona! ^ Property. recover interest from date payments 

Oil' petition for reclamation of personal became due, but was entitled to recover 
propex'ty sold under conditional sales con- a reasonable attorney V fee. In re Golden 
tract to debtor sold by trustee appointed Gate Turf Club (I). C.-CiiL), 48 BY^d, 
by court after debtor filed its petition in Supp. 686. . 
ba.nkruptcy, petitioner .was not entitled 


821 A* ARswer ill Reidaniatioii Proeeediiig. 

(Caption.) 

'John Doe, the receiver herein, answeits the petition of AB, ille<i on 
— — , 19-—, aB follows': 

1. He admits the allegations eoiituined in parugra|)IiH 1, 2, and 5 of the 
petition. 

2. He alleg(%s that he is without knowledge or information sufllclent to 
form a belief as to tbe Irutii of any of the allegations eoiiiained in pura- 
graplis and 4 of the petition. 

8. He alleges tlmt he is without -'knowledge or Information sufficient to 
form a ludlef as to th<3 tiaith of the allegation (arntaimJ in paragraph C of 
the petition that the petitioner is the sole oivner of the property referred to 
therein. He admits the other allegations of said pa.ragraph. 

Wherefore, the receiver prays that the petition be tllsinissed with costs. 


Attorney for receiver. 


Address. 

Source of Form. 

Zydney v. New York Credit. Men^s 
Assn. (C. C. A. 2), 11.3 Fed. (2d). . 986 .... . 

826. Appointwient and Oath of Appraiser. 

NOTES TO DECISIONS 

Record... .. would conclude that no appraiser was 

Where the record contained no appoint- appointed. Corey v. Blake (C. C. A. 9), 
meat or oath of any appraiser, the court 136 BYd. (2(i) 162. 

831. Notice of First Mleeting of Creditora' 

NOTES. TO DECISIONS 

Publication of Notice. ' . : ' ' creditors presumably widely scattered, 

Publication of notice of irat meeting the referee might well upon his own 
of creditors only In local newspaper initiative have made a, more extensive 
was not an abuse of disewtion, although, ' publication. In re Credit Service, Inc. 
in view of- large number of individual (D. G,-Md.), 45 Fed. Supp. 890. 
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M'Otioii for Exteoslon of Tiiti.e to File Petition for Eeview- 

(Caption.) 

Cli, liaviiig heretofore filed objections as a, .'Creditor, to the petition for 
discharge of f.he hankrnpf., AH Tiiov-es that the time to file a petition for 
review of the order of the i-eferee granting the dlsehiirge, be extended 
until — , 19—, on th.e 'following grounds:. [Here, insert]. , 


■'United States disti.i,ctjiiclge. 

H97. I\dit.ic>ii/,forilev.ie'W. 

(Caption.) 

To- — ; Esquire, ,Re,fe,ree iir.Bankniptcy 

Th(^ petition of - respeetfuilj show^s: 

1. The petitloiier is the ba.nkrux>t -{the trustee) (a, creditor of the 
ffaukrupt) herein. 

2. On - — ", 19 — , an (»rder was made by the refeiee herein wherei^y 
[here insert]. A <*opy <d' said ordoi' is hereto annexed and marked 
hibit A."’ 

R. The >said ortler is ernmeous on the following grounds: [Here follows 

enumeration]. ' 

Wherefore, the petitioner prays that said order he reviewed, vacated, 
\a.nd""Set" aside." ' 

'.'Bate— 

Petitioner. 


Address, 


Attofuej. 


Address. 


(dlAPTEIi 2,i"-ttOUET OF CtLAIMB OF UNITED BTATEB 
Form Form 

999, Petition in special jurisdletion case. 912, Petition on congressfonal reference. 

910, Petition in Indian case. 913, Petition in action for taking of 

911 . Petition on congressional reference property by eminent domain, 

of war claim. 914, Petition in action for taking of 

. contract by eminent domain. 
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COVlVT-OF i^Aim OF ■l]HITED/:8TA,fES 

IMI9* IMiiiim ill Speeiai Jiirisdietioii Cam 

ill the of t’iaims of the Uiiited State^^ 

. No. . 

■■ A..B, Claiiimiil. 

\\ 

' iOii ted States of Aioenea/Be^^^ 


l»MiaTION' 

I'o Om* roiiii of Ohiiins.of tie* i.Jjuied Siai.es.: 
pelilioii of All !*e.sfHH‘< fuli y re]M-t‘seiils : 

L The |Hdi1 toiler is a (‘ilizeri of ilie Uiiited Slates and is a resident of ; 

2. This petitioii is hied at,niiitsl the l.'iiited States under and pnrsnaiit 

lo the firoiisions of , the Ada. of t‘oni*"ress approved , IT entitled * 

‘VAn 4iel eouferriug Ji.Mvisdii*lio.u U}>on th.e i ’oiirt of (Jlainis ti„^ .tiea.r, die. 

lta’nine.% and r'*nder jnd^nient upon llie eiaiin of AB."' 

A,. Ilet-elofore ain.l iiefore — ■ -, IJt- , your petllioner was the irneA 

individual, and s<..rh* owner of a steam, st.ern^w land pa<‘ket boat, 

serving holh passengers and enigo and duly lieensed and enroiletl at the 

port; of — “ — , Peiiiisyivania, on t.he — day of Bt— (Oflleial Ntn 

Iiaviiig a .length of — ft,, breadtii — ft., and a registered depth of - ft! 

and of torts. That white the said steamboat •*- --A* wa*s proceeding 

up the ' - liiver, a navigable stream of the Cniied States, on the said 

- - IT—, the said steamfioat strnek a sulunerged wicket of United^' 

Slates Dam Xo. - mi tin* - - IBver and sank. Said Dam No. • in the; 

River was operated and maintained by the United States through | 
the nieilium of the United Slates Army Engineers and that at the timer 
of the aiTideiit, various wickers at the dam were let down by those in' 
charge due to the lee liow. That one or more of the wickets were notS 
lowered and were left standing, but submerged and iuit of sight of river! 
trafflCj, lairiiculariy the oliieers and crew of- the steamboat 2** that! 
thew5 waw no warning or buoy of any klnil to warn mnigators as tc» thei 
presence the wicket or wickets left standing and Hiibmerged, that tlie' 
red lights were out over the wdckets Indicating that all was clear for this 
boat to go over the wickets, that this hcmt struck aforementioned wicket ' 
iint! sank at or about A.M. on the said day, and that In their flip' 
lip the river they passed by ITnited Blates Clovernnieiit Lock No. — on^ 
tlie River at or about A.M. on — — 19--^, and were noti 
warned by those In charge of Lock No. — on the •'*— River, which Is! 
likewise operated and maintained by the United States government through | 
the niedhim of the United States Army Engineers^ of any danger at! 
Lock — , nor that any of the wickets of the said TiOck No, had been! 
left standing and state on Information and belief, that the lockman in' 
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charge of said Lock No. — , one — , at the time the said ?essel passed 
the said lock and prior thereto, had not .been notified or issued any 
orders or instructions relative to the condition of the wickets ■ standing 
at Lock No. — . 

After the boat had struck the wicket the officers and crew thereof 
managed to navigate the boat, with the wicket in its hull, to the lock wall, 
where it sank. 

4. The petitioner has never assigned or transferred this claim or any 
paiT theitmf, that he Is a citissen of the United States, that there are no 
prior owners of this claim, and that he has at all times borne true 
allegiance to the government of the United States and has not in any way 

■ voluntarily aided, abetted, or given- encouragement to rebellion against the 

■ said government, that no action upon .this- claim other than herein stated 
has been liad before congress' and that claimant is and always has been 
the sole and absolute owner of the claim here presented. 

' 5. ■ By reason of the facts and conditions as herein -above set out, the 

steamboat and a majority of her cargo were lost . and destroyed 

without any fault on the part of this plaintilf, the agents, officers, or 
crew of the said boat and that but for the failure of the lock tender at 

either or botii United States Locks, Nos, — and — in the River 

to notify said boat, its officers, and crew of the said condition of the 
wickets at Lock No. the resultant damage, injury, and loss would 
not have occurred. 

0. The petitioner’s loss and damage as a result of the facts herein 
above set out consisted of : (a) The total loss to him of his vessel, the 
steam stern- wheel packet boat, and that the reasonable . market ' 

value of this boat immediately before the accident as herein set out on 

19--, ’^'as — - dollars- ■(-$-- — ), and that the reasonable market 

value of the boat immediately after the accident was dollars (f-* — ), 

and that the difference in the market value immediately before and imme- 

' diately after the accident - .wms dollars (| ), the amount of his 

loss in the boat; (b) in addition to the loss of the boat, he suffered the 
loss of the profits to be derived out of the operation of the boat, and 
based on the profits from the operation of this said boat prior to the 
accident and the operation of a similar boat of like capacity and per- 
formance in the same territory immediately after the accident, the loss 
of the use of the !>oat and the profits to Im derived from the operation 
thereof, amount to - — ■ dollars (|--- — ) ; (e) the loss of a majority of 

her c4:y*go or so much thereof as is of the value of dollars 

and, (d) the sum of - — -- dollars ) m the cost of salvage of the 

remaining cargo and attempts at salvage and raising of the boat, room 
and board for the officers and crew, transportation, labor and materials, 
and communication charges, -or a; gross total loss and damage of — - 
dollars (f— ) with interest-, at- .the legal rate of ~ per cent { — %) 
per annum from the — day: of until paid, which amount 
your claimant hereby claims, -and no part of which has been paid. 
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Wiierefore^ the claiiBaBt, AB,- prays Jii.dgiiie»t ' agaiast the iefeQdaatj 
'United States ol America^ for. the- sum of — doltos 



State, ■ o-f ■ 
County o.p 


■’j-Sct. 


Attora-ey for plaintiff. 


Affidavit 


ABj p€#itio.iiei:* hereia states, that the fo.regoiag petition Is trae. 
Subscribed an.d sworn to before me, by AB. 


AB.: 


Kota,ry piiMk. 


910. Petition in Indian Case. 

.In the Court of Ciainis of the United. States . 

AB Tribe of Indians, 1 . 

Plaintiff, 

r. 

The 'United States, , ■ 

Defendant 

Petition/ ftled 

To the Honorable the Coiirt of Claiins, . , , 

The plaintiff, AB Tribe of Indians., respeetfiilly represents; 

L Tlie plaintiff is an .organized- Tribe of Indians, most of whose menn ’ 
bers live on ~ Indian Eeservation,-.1n the state of — — . I 

2. Tills action Is brought pursuant to an Act of Congress, approved 

on — 19—, entitled Btat. ■ — -*), which provides in 

|iart as follows, and a copy of which' is attached hereto, marked ^^Exhlbit' 
A/' and made a part hereof. - , . ...I 

[Here cpiote salient portions of jurisdictional act authorizing bringing | 
of suit.] 

3. No action has been ta.ken -by ..the congress or any other agency of the' 
U'lilted States with respect to the claim hercnii alleged except in connection’ 
with the enactment of the .aforesaid act The plaintiff has always been' 
and now is the sole and absolute owner of said claim and no person other, 
than the plaintiff has or has ever had any interest therein. No assignment or: 
transfer of the said claim or of any part thereof or of any interest therein; 
luiB been made. The plaintiff has not been paid the amount herein claimed: 
or any part thereof, and is Justly entitled to recover the amounts claimed: 
from the United States after allowing all just credits and offsets. The; 
plaintiff hag at all times borne true allegiance to the United States and 
has not In any way voluntarily aided, abetted, or given encouragement to 
rebellion against the said govermnenl 
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4. At all times siiice — ■" -ll)— F the defendant has been the 

^■iiardiaii aiKl trustee of all of the' property of the piamtilf. Said property 

iiiclnded during said |>erio<i, acres of forest laiid. In the 3'^ear ^ , 

the defeiidani, piirsnaut to law, built a lumber mill on said forest lands, 
willi funds belonging plaintiff, for the account and - benefit of the 

plaint ill. In tlie year , 1ht‘ said lumber .mill burned down, and in the 

year , the defendant pursuant to law , built another lumber , mill, with 
film Is belonging the ])laintiiT, on said 'forest lands for the aecoiint' a,nd 
benefit of the plaintiff. Ha id forest lands and said mills have been operated 
by IIh‘ fiefendaul to the pri*sen1 time as a timber and lumber business for 
tile account and benetit of the plaiidilt Tlie defendant, as guardian and 
Irnslee, has actively managed said property and business. 

5. The defendant at all times since the creation of the following trust 
funds for the benerd of the plaintiff has been and now is the trustee of 
said funds among others: [Here .follows enumeration of funds]. 

n. The defendant has bimn ami is under an obiigation to pay interest 
o,n th.e following of t]H.‘ j.ifor(,*sai<l funds: [Here follows enumeration]. 

7. hi making e.\peiidihir(‘s for the use and benelit of the plaintiff out 
of the aforef^aid fnmls, the defmidant was under an obligation to make 
such (‘xpejidit nre< out of funds that did not liear interest In so far as 
possible, and thereaftej' out of fumis luairing interest at a rate lower than 
that of olhei* funds. In violation of the aforesaid duty, however, the 
defendant impro])er]y, wrongfully, and unlawfully made numerous expendi- 
tures for the use ami iMuielit of the plaintiff out of funds bearing interest 
at a high rate, wliiie fnmls not bearing interest or bearing interest at a 
lower rate wm-e available for smdi <*xpeiiditures. By reason of the premises, 
the plaintiff sustained large losses and damages in interest on certain of 
sai<1 funds, the exact amount of said losses and damages being unknown to 
the plaintiff. 

Wherefore, tlie plaintiff prays that the defendant make a full, true, and 
complete discovery and disclosure of the facts, matters, and transactions 
herein alleged, and !*ender a complete accounting therefor, that the de- 
fendant be adjudged liable to the plaintiff for the losses and damages 
above referre<l to, as may bo found due upon an aci'ounting, that plaintiff 
recover judgimurt against tin* defendant for the sum so found to he due, 
ami that }>Iaintiff have sucli other and further relief as to the court may 
seem just. 

x\ttorneys for plaintiff. 

Address, 

Statr or ,.,*1 , 

(^OTINTV OF 1^* , 

(tD. being thify sworn, deposes and' says: He Is ii iiiember of tlie firm of 
J) & F, attorneys for the plaintiff in* this' action, that by cwd.racr' dated 
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, Itl—, approved by tlie Coiiim.i88ioiie!* of iiiciiaii All'airs on — 

III — . and ly flu; Beeretaiy of. -the interior on ~ - j 19—. entered 

into between flie filaiiitiff and I) & P, said BJC:F were retaiEed and engaged 
to institute and |.>roseeiite any and all claims of the plaintiff aga,mst the 
rnited Slates, that lliis action ’is brought pnrsnaiit to the authority con- 
ferrefl on |) ik ¥ by said contract, that the deponent has read tlie fore* 
going pel It ion and tliat the statements contained tliereio are true to the 
Iwst of ills knowledge, iiiforination, and belief. 

* * — ~ — •-*—*- VjIK 


Address. 

Subscribed ainl sworn In before me this — ™ day of , a.t — . 

, .Notary public. 

Note. 

Menominee* Tribe of Indians v. United 
States, m Ct, C'ls. 232. 

!IIL Petition on Pongressional Eeferenee of War (Ikiin, 
in file Court, of Claims of the UiilI.ed Slat«‘s 


Congi'esslonal No. — 

Manufacturing Company 

I hi! ted States of America, Befeiidaiil. 


PETITION 

T«^ the Honorable the Chief diistice and the Judges of the Cmirt of Claims: 

Your pelilioiif»r, the — ** — ^ Maiiufacliirlng Company, respectfully states 
and represents as folloivs: 

I 

That on ^larch DJ21U the Heiiate of the United Hlates passed a 

resolution t Senate Hesoliition 4481 providing that Hmiate Bill - entitled 

**A full for the relief of Hose City Cotton Bll Mill and others^ pending 
ill the Heiiaie, Klioiild lie referred to the (kiirt of Claims lii purHiianee of 
an a<d eiilltied ^*An Act. to codify, revise, and amend tlie laws rehdiBg to 
the jmliciaryA approvt^il, March U, 191 !,• A copy of said resolution Is 
hereto attached as ‘‘Kxfilbit V' 'The 8emtte BUI referred to in said 
resoiiition aulfiorim'l and dlrecteil the Seci*etary of the Treasury to pay 
certain speidlh* sums of money to varioim'-'iierHons^ firms, or corporat.ions 
owning ami operiUlng cottomseed oU mills producing liuters and having 
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contracts with tlie '€* lifted States' and wMcli had been canceled. Your 
petitioner is one of the corporatfbns named in said billj a copy of which 
is Lereto. attached ■ as ■^^Exhibit '2.^^- 

II 

'That this petitioner is now% and was at all times hereinafter mentioned, 
a corporation organized and exis-ting tinder ' the laws of. the state, of 
Georgia, and is ,a citizen, of said- state, having its piincipal office for the 
transaction of business in the city of — , county of •- — , and .state, of 
Georgia, that it has at all times- borne trite allegiance to the government 
of the United States and Is'. the sole owner of the' claim herein, presented, ' 
no part tlieieof having been assigned or tninsferred to any person, firm,, 
or corporation, . . 

III 

That this petitioner is now and was at all times hereinafter stated 
engager] in the cotton-seed crnshing industry, which involves the produc- 
tion of cotton liiiters, cotton-seed oil, cotton-seed meal, cotton-seed hulls, 
and hull ll!>er. As a preliminary to the cnishlng of cotton seed for the 
production of oil, meal, and other products, it is and was during the 
times hereinafter stated engaged in cutting otT from the c seed the 
short tiber that adhered thendo after the removal of the staple cotton 
by the first ginning process. This short fiber is called ‘Tinters” or ^^cotton 
llnters,’’ and will hereafter be referred to as such. 

That prior to May 2, 1918, it was the general custom in the entire cotton- 
seed ernsfiiiig industry to cut an average of 75 pounds or less of such 
linters from each too of seed, which linters were sold and used in stuffing 
matti*esse*s, pads, horse collars, and other articles, and in making celluloid, 
felts, absorbent cotton, and other products, except that after the outbreak 
of the World War in 1914, some of the mills in the industry, finding that 
there was a market for linters of more than 75 pounds per ton of seed, 
produced such cut and sold it for munition purposes. 

That prior to such date there was a ready demand and market for 
lliitei’s of the cut of 75 pounds o;r less to a ton of Bc?ed, and this petitioner 
was able to dispose of all linters of such type that it cut. 

IV 

That on m* about the fith day of April, 1917, the Congress of the United 
States of America, by a Joint resolution' thereof, declared that a state of 
war existed between ^Hhe United States and the Imperial German Govern- 
ment,” and on or about the 7th 'day' of December, 1917, the said congress 
by joint resolution thereof declared' that, a state of war existed between 
”tho United States of ' America ■ and the Imperial and Eoyal Austro- 
Hungarian Governmeni^^ 
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Tliat on or alxoit Marrli 4, 19,1 8j the President of the United States,, 
ill tile exercise of Ills war powers pnrsnaiit to "various acts of eongfess, 
reorganized tlie War IndnstrieB Boards 'with certain powers formerlj 
exercised by the predecessor War IndnstrieB' Board which laid been created 
by the Coimcil of .National Defense' on or about July 28^ 1917, by virtue 
of an Act of Congress passed on- or about August 22, 1016 (SO Slat. 640 
(U. S. Title 50, § 1 et seq.)) ; that the powtm and duties of said War 
Industries Board so reorganized by the' President were .stated in a com- 
munication addressed to Mr. ' BB on or about Marc;h 4, 1918, at which 
time the Presicknit tendered M.'r, BB the eliairmaiiship of said Itoard, 
wd.iich co:m.mu.iika.tloii .is In words and igures as'foIJowK: 

^‘The White House, 
‘Washington, March 4, 1918. 

‘‘My Deae Me. BB : ■ 

“I am w,riting to ask if you wrill not accept app<dntmeiit as chairman 
of tlie \?ar Indiistiles Board, and 1 am goi.ng to take the libe,rty at the 
same time of outlining the functions, the constitution, and action of, the 
board as I think lliey should be now established. 

“The functions of. the board shoiihl be : 

“(1) , Tlie creatloii of new facilities and the disclosing, if neeesBary the 
opening np, of new or additional sources of supply. 

“(2) The conversion of existing facilities, where necesBary, to new uses. 
“(3) The studious conservation of resources and facilities by scientific, 
cornmerclal, and industrial economies. 

“(4) Advice to the several purchasing agencies of the Oovernment with 
regard to the prices to be paid. . . 

“(5) The determination, wiierever necessary, of priorities of production 
and of delivery and of the proportions of any given article to be made 
immediately a<*eeHsible to the sevei^al purchasing agencies when the supply 
of tliat article is Insufficient, eitlier t(»mporarily or permanently. 

“(6) The making of purchases for the allies. 

“The board shouhi be constituted as at present and shmild retain, as 
far as necessary ami so far as consistent with the character and purposes 
of the reorganlzalion, its present advisory agencies; but the uliiimite deci- 
sion of all (piestions except the delerminat.ion of prices, should rest alwuiys 
witli the clialrinam the other inemliers acting In a i'O-operative and ad- 
visory capacity. The further organization of advice I wall indicate below. 

“In the cieterininatlon of priorities of production, when it is not pos- 
sible to have the full supply of any article that is needed produced at once, 
the chairman should be assisted and, bo far as practicable, guided by the 
present priorities organization or its equivalent. 

“In the determination of priorities' of 'delivery, ^ when they must be de- 
termined, he should be assisted, when necessary, in addition to the 
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ailvisorj priori iias organize ti.oiij by the advice and co-opei'citioii of 
^ a c‘omiiilliee constituted foi* the purpose and consisting of official., .repre- 
sentatives oC the Food Administration,, the ..Fuel Administratioo, the Rail- 
way Administration the Hhippfiig B.oarcl,, and the War Trade Boa,rfh in 
i order thal when a priority of delivery, has been determined therci .may be 

i r'oinmon eoiisisienU and eoneerted action to cany it into effect. 

I ‘Tn the determination of prices the chairman siHini<i be governed by the 

] jidvice of a coiumiilee consisting, bes.ides himself, of the members ,of' the 
boarti iiBmeillaiely cluirged with the. study of .raw materials and of 
facdnred pi-oducis, of the labor meiuber of the board,y>f the chairniaii of 
the Federal Trade Commission, the chairirian of the Taritf CommisHioii, 
a!id the Fuel Administrator. 

‘'The chairman shoubi be constantly and systematically Informed of all 
<*ont.ra<ds, ptirchases, and deliveries iu order that he may always have 
before him schematized analysis of the progress of business in the several 
snppiy diusioiis of ?ht* tiovernment in all departments. 

“The duties of tlie cliairmen- are: 

I '**<,1.,)' To act for the joint and several be,netit of all the supply' depart- 

ments of the (fovernment. 

'M2) To let alone wliai is ladug sn{a‘essfully done and interfere as 
} little as possible with the present noriual processes of purchase ami 
h delivery in tlie several departments. 

To guide and assist wherever the nee<i for guidance or assistance 
may be revealed; for example, in the allocation of contracts, in obtaining 
^ access iu materials iu any way preempted, or in the disclosure of sources 
of supply. 

“(4> To determine wiiat is to be done when there is any competitive 
** or other coidiict of interest between departments in the matter of supplies; 

I for example, when there is not a sullhuent immediate supply for all and 

there must be a decision as to {iriority of need or delivery, or when there 
is competition for the same sou]‘ce of manufactnre or supply, or wlien 
(contracts iiave not been placed in such a way ais to get advantage of the 
full productive <‘apaciiy of the country, 

'M.5) To see that contracts and deliveries are followed up where such 
assistance as is indicated under (8) and (4) alcove has proved to t>e 
■; necessary. 

‘‘'(b) To antiidpale the pros}mctive needs of the several, supply depart- 
• ineuts of the t.ioverument ami their feasible adjustmeot to the Industry 

of the country as far iu advance as possible, in order that as detinite an 
■ outlook ami opisHi unity for planning as possible may be afforded tin* 

business men of the country. 

“In brief, he should act as , the .general eye of all supply departments 
in the liebl of iiidtisfry, 

“Oordittlly and aiucerely yours, 

“WOODROW WILBON. 
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Tlmt the said Bli accepted said- appointBieiit as chairiiiaii of said War 
IiKliistidc^,s 3c>ai‘d jiik! con turned to perform the fiiiictloiis and duties S€ft. 
forth in said letter until said- board' ceased to fnnctioii and was clisbaiided. 

VI 

That on or about Augn'st 10, 1917, the Congiess of the United States 
passed what is generallj known as the ^*Pc)od and Find Uoiitro! AcU' 
(Public Act No. 41, 501 h Congress) ; that in pursiisince of said a.ct, whbds 
anthoiized the President to issue. any regulations or orders necessary to 
(.*ai*ry out its p,i'i.n1si(,)iis, the Ihnsident did on or alioiit:. Angiist.. 10, 1917, 
issue an execiuive order or prcK-lamation providing for the organization 
of the United States Fo<al Admin istration, a copy of whhdi exeentive 
order or prochmiation is heretfj attached as “Exhibit tr' aiid made a pan 
hereof, that in pursuance of said act and exercising the power thertdn 
given, the Presitieiu issiuMl various other executive <Halers or protdaime 
tions from time to lime to bring under license control liealers in those 
commodities which lie ami tin^ food administration deemed necessary to 
regulate, and procdaiming ami declaring that dealers in certain foodstuffs 
specUied must secure a licenst* from the food administration before doing 
further business, that on or about October 8, 1917, the President In pur 
suance of said act issued an exnaitive order or proclamation, licensing 
manufacturers, distributors, and dealers in staple fomi commodities ami 
rei|uiring that said manufacturers, ilistributors, and dealers should secure 
a license in order to continue the trausaetion of saiii bushiess, that the 
manufacturers, distributors, and dealers in cotton-seed and the products 
manufactured therefrom wei-e required by said proclamation or executive 
order to secure said license, and that eotton-seed and the pi-oducts manir 
factured therefrom were thereby brought under the license control of the 
food administration, A copy of said executive order or proclamation i» 
hereto attached as “Exhibit U' and made a part hereof. 

Vll': ■ ' ' 

That liy virtue of said act, of congress and the said executive orders 
and proclamations, the said food adminiKtration prescrilmd the epiKlftions 
under which manufacturers, distributors, and dealers of cotton-seed and 
the products maBufaf?tured ttmrefrom might operate, and that by its power 
to grant or withdraw licenses at discretion the saiii food administration 
thereupon took iamtroi of tin* Cottoirseed indusir}' of the entire conuti^y, 
that the said food administrator. decided that the Importance of oils of 
all sorts 111 the war program and the acute demand for cotton-seed cake 
made necessary some immediate action towards stabilization of prices, 
and accordingly by the presidential piwlamation aliove referred to the 
gfnners, crushers. relitierHy and dealers in cotton-seed, cottoB-seed oil. 
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cotton^seed meal and cake were placed under license on I^ovember '1, 
and coritliiuec! to operate tlieir business ' thereafter under license until 
said regiiiatiou was rescinded, that 'in compliance with said act, executive 
orders, proclamations, and regulations, jour petitioner was given a license 
as a iiMiinifacturer, producer, distributor, and dealer of cotton-seed 'and its 

products, wbJcii said license was No.', and continued to operate as a 

licensee iiiKier sucli license until said executive order, proclamation, and 
regulation were rescindecL The said license provided that the same, should 
be r(*voked in the event of the failure of the licensee to eoinply with any 
of the? provisiouH of the Food Control *Aet, or any of the. orders, decisions, 
or regulations of the United States Food Administration. 

Till 

Tlu'it alter the American entrance into the war the requirements for 
niunition purposes made a further increased demand for linters, that in 
the spring of 11)18 it became- apparent to the government of the United 
States in the tlien existing state of war that the munition needs of the 
government and its allies and associates in the war were absolutely de- 
pendent upon inen^ased production of munition linters dxiring the crushing 
season ])eginning August 1, 11)18, and ending July 81, 1919. Thereupon, 
on or about. April 4, 1018. the War Industries Board foi*med a special 
division to deal with the subject, known as the ‘^Cotton and Cotton Linter 
Section,'’ with CJ as its chief. The said Cotton Linter Section thereupon 
nnnle an investigation of the cotton-linter situation, and after a survey 
of the entire field found that the pro>spective production would be inade- 
<puHe to mcc*t the demands of the war program. The said Cotton Linter 
Seedion reported that the average annual production of linters in the five 
years preceding 1!)18 was less than one-half the prospeedive requirements 
for the year ending July 31, 1919, and reached the conclusion that it was 
not only necessary to increase the production of cotton linters but to 
limit tlie production to linters of munition type. 

IX 

By virtue of the act ei*eating the Council of 'National Defense and by 
virtue of the action of the Council of National Defense creating the War 
Industries Board and by virtue of the act of the President reorganising 
said board, the said War InduBtries Board thereupon took control and 
thereafter throughout Its existence continued to regulate all industry in 
its direct and indirect relation to the war and to the nation. It thereupon 
organized various atibboards and sections lor the purpose of performing its 
fiinetioiis, and especially for procuring an adequate flow of materials for 
the two great wa.r-wag!ng agencies ’of the goveimment, to wit, the war and 
navy departments. It promulgated va.riouB rules and regulations con- 
troBIng supplies necesBary‘tO''the military needs of the government and its 
iiTir! assodates in the war,. It pasnedTUles and regulations designed 
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to stimulate and expand production in those industries making war essen- 
tials and to regulate, through various plans and devices, preference lists, 
priorities, and other methods, all industries furnishing war needs. Among 
the industries so regulated was that engaged in crushing cotton-seed. 

X 

The President of the United States at the time of the reorganization of 
said War Industries Board appointed a price-fixing committee, made up 
of a chairman, a representative of the war department, a representative 
of the nav'y department, a representative of the fuel administration, a 
representative of the tariff commission, a representative of the federal 
trade commission, the labor representative of the War Industries Board, 
and the chairman of the War Industries Board, ex officio. The said price- 
fixing committee wa.s organized on or about March 14, 1918, and thereafter, 
under the President’s authority, assumed direct responsibility to the Presi- 
dent and made its reports to him. Said committee advi.sed upon the 
prices of basic materials, as to general price policies, and fixed prices 
subject to tlie approval of the Pi’esident. 

XI 

That the manufacturers, distributors, and dealers in cotton linters were 
thereafter under the control, authority, and direction of the said War 
Industries Board and the said price-fixing committee until said board 
and committee ceased to function. 

XII 

That on or about April 12, 1918, the said Cotton Linter Section of the 
War Industries Board called a meeting of the representatives of the 
cotton-seed-crushing industry with representatives of the war and navy 
departments for the purpose of dealing with the acute situation which had 
been found to exist with reference to the production of cotton lintere. 
Said meeting was held at Washington, D. C., on or about the 1st day 
of May, 1918, and was attended by officials of the War Industries Board, 
officials of the United States Ordnance Department, and by persons repre- 
senting the cotton-seed crushers. 

xm 

That at said meeting the cotton-seed crushers were advised of the war 
necessities of the government, its allies and associates, and they were 
also advised that the War Industries Board had decided that all cotton 
linters must thereafter be cut of the munition type, and that all such 
linters most be sold to the United States through the Du Pont American 
Industries, Inc., and to no other person, firm, or corporation. They were 
also advised that the United States •frould purchase all munition linters 
which the producers then had on hand, and all that were to be produced 
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'thereafter duiiiii*' t.lie !*eimi:lniiei* ■ .of ■ the 1,917-1918 season, , and ' that the 
.railed Hhites would pnrrhaKe all ■.munition 1 . 1010 X 8 prorlwced. during the 
8eaKon hegimiliig Angnst 1, 1918, and, ending dl.'ily SI, 1919, and, that 
the price which would he pa, id for '■Hitch ]inte:rH' won Id -be '1.0467 per ■pound. 

That HI lice Bepteinlier, 19.15, the price of linterH' had bee:o a.i: all .timeH 
more than |.05 per pound, and at the clone of the year 1916 the average 
price was.|.068 per po'vind, and on 'May 1, 1919, the price was considerably 
higher. 

The crushers who jUt<*iuied said meeting, upon being advised of the 
a<dion taken by tlie officials of the Ignited States, as above set out, agreed 
for tiiemselves to the conditions so imposed, and furtlier agreed to report 
sail! action to the indust ly and recommend its acceptam/e. 

XIV" 

That on oi‘ about May 2, 1918, the War Industries Board notified this 
petitioner, as well as the otliei* cotton-seed crusheis, of its action in words 
and figures, as Bdh^ws: 

‘‘The pidcedixing commit t(‘e of the War Industries Board has this day 
determined upon a price of .fl.67 per hundred poimds f. o. b. points of 
production on all cotton linters now in the hands of the producers (cotton- 
seed-oil mills), dealers in linters, warehousemen, or others than those 
manufaciuring explosives or explosive materials, sind also to apply for 
the linters to be producetl during the next season, August 1, 1918 to 
July Jl, 1919;’ 

And also formulated and issued from time to time certain rules governing 
the manufacture of cotton linters, a <*opy of which rules is hei^eto attached 
as ^^Exhibit 5” and made a part hereof. 

That after receiving the. notification of the War Industries Board, 
relying upon the representation of the said officials of the United States, 
and believing that tlte United States would take all munition linters 
produced snbse<(ttent to May 2, 1918, up to and including July Jl, 1919, 
the cotton oil inlils began the rehabilitation of their plants, Installed 
new machinery and equipment for the production of Haters of munition 
type, and made pi'evisioiiH for storing and handling the same, 

xir 

That said petiticuier Hulmequeut to said .May 2, 1918, cut all cotton 
linters of munition type, winch it sold only through the Du Pont American 
Industries, Inc., wltich acted m the purchasing agent of the Procure- 
ment Division of the Unitol Btmtes Ordnance Department, and said peti- 
tioner fully performed all obltgiiiions on its part to be performed with 
respect to said agiwment of May tv- 1918, until oi^dered to cease and desist 
therefrom by the United 8 tutesv acting; though its agents, as more par- 
hereinafter set forth. -■ ' 
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... XVI 

That on or about Ma.j 20, IRIS, Congress' passed what is known as ttie 
'T>vermaii Act,-’^ being a.ii art anthori.zi.iig the ..President to eoordiiiate and 
con sol .id ate vfirions execntive h n tea tis, "agon eies, and oOiees. 

. Vxvii ■. 

That ill piirsiiaiiee of said, iict'aiid bj virtue thereof, the Pr^^sldent on 
or about... May 28, 19.1.8, .issued a..!i executive 'ord.er' or procdaaiatlou estate 
lisliiiig the War Iiithistrles Board' a.s a separate adiiiliiisti'ative agency, 
which prochuiuition is in words' aiid ligiires as follows: 

hereby establish the War Industries Boa.rd as a separate adminis- 
trative agency to ai,.:t for me ami under ,my. direction; Oiis Is the board 
which was originally formed by and subsidiary to, the Umiucll of National 
Defense under the provisions <»f an net making appropilat ions for tlie 
support of tin* Army for the tiscal year ending Jam* P9I7* and fo!‘ 
other purposes, approv(*d Angnst 29, 1916. 

‘’•'The functions, duties, ami powers of the War Industries Board, as 
outlined in my lett<*3' of Mareh 4, 1918, in Bernani M. Baruch, Esquire, 
its chairman, shall he lunl heretw are continued in full force and effect. 

( Signed } WOODiiC t W W I LSDN ; ^ 

XVIII 

Tliat on or abotit August 1, 1918, for the purpose of carrying effect 
the foregoing plans of (he United States, a cotton linter pool was formed, 
for the purpose of taking all iinters iii the hands of the crusliers as at 
May 1, 1918, ami for the further purpose of purchasing, inspecting, and 
distributing all cotton Iinters to be produced during the entire crushing 
season, beginning August 1, 1918, and ending July 81, 1919. 

The ordnance department, th!*ough which the other agencies of the 
government, including the navy, were to receive their supply of cotton 
Iinters, and the various {lepaitinents or boards of the other governments 
who wmre allies and associates of the United States in the war, were 
members of the pooh As a part of the plan for the organimtion of the 
pooij tin? Du Font American liulustrieSj Inc., was appointed sole puu 
chasing agent for tin* ordnance department, and a set of rules was 
formulated and adopted for (he operation of the pool coveidjig the detailed 
amingement. by which the participating members wa?re to secure their 
supplies at uniform prices, including freight charges. In order that 
there should be no duplication of efort, the respcHrtive funetiOM of the 
ordnance department and the Cottou' Linter Section, with respect to the 
pool, were defined. Through the instrumentality of the pool, the cotton 
Iinters of the country were turned dirwtly to war use, ‘and the cotton-seed 
crushers were called, upon, were compelled to, -and did, obey the ilreetions 
and instiiictlmiK cd the ordnance department ami the Cotton Linter Sec™ 


Form 911 FEDERAL PROCEDURAL FORMS ' ' 170' 

tioa. with respect to the production of liaters, their allocation j storage^ 
shipmeiitsj and all other requirements imposed by Biich : authorities, • 

XIX 

That \ subsequent to May 1, 1918, and after the formation of the cotton 
linter pool, the United. .States . Ordnance Department , and the Dn .Pont 
American Industries, Ine., concluded to put into a written agreement 
the outstanding informal agreement and contract under which the Du Pont 
American Industries, Inc,, was then., acting as the exclusive purchasing 
agent for the cotton linter pool, .. and.- thereafter, on or about: the 28th 
clay of August, 1918, such written contract, was made, whereby the Du Pont 
A-merlean Industries, Ine., was appointed the sole agent of the United 
States Ordnance Department to purchase all the; cotton iinters' produced 
in the United States between the first day of August, 1918, and the first 
day of August, 1919, with full power to make contracts for such purchases 
either in the name of the government or in its own corporate name as 
agent, for the government, that Ivy the terms of said agreement the said 
agent was directed to pay the price of |4.6T per hundred pounds, which 
had been fixed l>y the price-fixing committee heretofore referred to and 
which price had become effective on May 2, 1918. A copy of said contract 
is hereto att.ached as ^^Exhibit 6-’’ and made a part hereof. 

XX 

That on or at>out the 2nd day of September, 1918, Du Pont American 
Industries, Ine,, acting as a government agent and exercising the powers 
and duties conferred upon it by the contract hereinabove last refeiTed 
to, sent to this petitioner and to all other producers engaged in the cotton- 
seed crushing industry a printed form of contract, with directions to this 
petitioner to execute the same, that by the terms of said printed contract 
so sent to this petitioner the United States of America, acting by Du Pont 
American Industries, Inc., agreed to purchase from this petitioner 200 
bales of cotton linters, being approximately 100,000 pounds, at a price 
of 4J7 cents per pound, being the price fixed by the War Industries Board 
May 2, 1918. The said contract contained provisions as to the kind of 
material purchased, as to inspection, shipping instructions, and other 
details, and was identical with other contracts sent at the same time to 
all othei^ cotton-seed crushers, excepting as to the amount of linters, place 
of delivery, time of shipment, and' other details, that the quantity of 
linters stated in said contract was 'estimated to be all the cotton linters 
which would be produced by the petitioner during the crushing season 
beginning August 1, 1918,' and ending. July 31, 1919, and that the amounts 
stated under the caption, ^^time of shipment, were the ainount» which 
were to be shipped during monthly periods extending over the entire 
crushing season. A copy of said contract is hereto attached as ^^ExMblt 
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XXI 

That when the said printed form of contract was presented to the 
Cotton Seed Cnishers’ Association for signature, objection was made to 
it on the ground that it contained a cancelation clause, providing that 
it could be canceled upon the “termination of the present war.” But this 
petitioner, however, signed the contract with the cancelation clause 
therein, relying upon the agreement of the government of the United 
States to take the entire output of cotton linters for the season 1918-1919, 
which was embodied in the printed agreement. After the signing of 
said printed agreement, this petitioner continued to produce cotton lintera 
under the terms of said agreement, and this petitioner faithfully performed 
all the obligations in the said agreement on its part to be performed 
and as therein provided, and continued to cut linters as directed by the 
War Industries Board and the ordnance department and to follow the 
rules and directions of the ordnance department and the Cotton Linter 
Section of the War Industries Board until ordered to cease and desist 
as hereinafter more fully set forth. 

XXII 

That this petitioner and all other cotton-seed crushers during the period 
during which they were performing said contract operated under licenses 
from the said food administration and were compelled to conduct their 
opei-ations according to the rules and provisions of said food administra- 
tion, that on or about July 1, 1918, the said food administration put into 
effect a system or scheme known as the stabilized scheme of prices for 
cotton seed and its products, and fixed a price which the cotton-seed 
cnishers were to pay for cotton-seed at ?70.00 per ton based on a produc- 
tion of 41 gallons of crude cotton-seed oil to be produced from each ton 
of seed crushed, that in fixing or adopting said scheme the said food 
administration divided the cotton-producing territory into zones and 
determined the yields and prices that should be effective for the seed- 
crushing season of 1918-1919. 

That this petitioner and the other cotton-seed crushers were compelled 
to pay the prices therein set forth as a condition of remaining in businoss 
and keeping their licenses, that the food administration on or about 
September 7, 1918, promulgated an order or regulation addressed to all 
the crushers of cotton-seed and the purchasers of products thereof, further 
fixing the selling price of the products derived by crushing and establishing 
a stabilized price scale for the purchase and sale of cotton-seed and Its 
products, and fixing the spread and profit which the cotton-seed crushers 
were to receive. A copy of said order and regulation, which is known 
as Circular No. 49, is hereto attached as “Exhibit 8” and made a part 
hereof. The schedule of prices, therefore, so adopted and fixed by the 
United States through its war agmcies and affecting the purchase of 
cotton-seed and the crushing of the same and the disposition of the 
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products thereof for evei*y ton of seed; cniBhed during the season 1918"1.9j 
Is as follows : 


Crusher to pay farmer. ■ ■ $7(1.00 

Freight *' 2.00 

Cost of enisluiig operations (Bpread)..,........-...... - 15.50 

Profit .. ^-00 

Saie prir*e of oil .....|53:*80 

Sale .piict? .of . meal ,26.3& 

Sale price of hulls 3.55 

Sale price of linterK (to bought by. Govenmenh)..,.. .6*7? 


.$90*50 .$90.50 

This peiiliojjer* therefore, and all others engaged in (he cottomseed 
rrushing iiulusiry continued to perform their agreement with the United 
States, while* at the same time they were coin|.»eIled to purchase the cotton- 
seed and sell the prodm*ts tliereof at the prices fixed by the United States 
tlirongli its various agencies. Alllioiigh the ju'ic'e of all materials and labor 
had gi'catly incr^msed, due to war activities, this petitioner was allowed, 
in saitl schedule and under the regulations of the food administration and 
^ the War hnlustries Doaid, a Iimite<l o|)ei*atiug cost within the limits fixed 
by the rules and segulatious aho\e referred to irres])ective of the actual 
cost, atid uiiiler said rnies it was allowed a gross profit u])on a ton of 
1 cotbueseed from all iht* products combined of only $3.00 per ton of seed 
i ' 'enished. .■ 

XXIH 

^ That the Uliiteil Btates thereupon, through its various agencies above 
set forth and various rep!*esentatives located in different states and through 
special emissaries, sent to the. cotton-producing territoryj by letters^ ad- 
vertisements, speecdies, ami other propaganda, urged the cotton producers 
I throughout the entire countiy to make unusual efforts to produce a large 

amount of cotton, during the season 1918-1919, assuring them that a 
stabilised price had been .fixed by the government of the United States 
and that the farmers and others would receive $70,90 per ton biised on the 
oil content of the seed produced, and the cotton-seed crushers In the 
entire industry, relying upon their ag.reements with the United States 
and relying upon the stabiliMtion scheme which had been fixed, made 
commitments In their various localities, and obligated themselves to take 
all the seed that would be produced during said season at said fixed price 
i of $70.00 per ion. Biwause tff ttie agreeinents made by tin* United States 

with the cottoir'Seed crushers und because of the stabilimtlon scheme^ 
cotton-seed became* a staple commodity, upon which loans could be secured 
from the banks, and many banking institutions^ throughout ttie cotton- 
) producing territory, relying upon the good faith of the gavernment, the 

; stabilization selicmc and the spiadfle agreement of. the United States, 
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made will} the (‘otUsii-HeecI eiiUHlierH, loaned large sums of money iir order 
to encourage a maximmn p'rodiietion of co'tton. Mercantile and inanu- 
factiiring industries likewise, extend-ed- large- credltB based upon the good 
-faith of siicli . ag',ree,iiie,iits and war. - pt‘og.nim. . Maiinfact tiring, meixaintile, 
and banking- ins'titiitions loaned la.rge sums -of money and extended large 
credits to the cotton-seed oil mills,, upon, being, shown the agreements witli 
the IJni'ted States and evidence of the possession id* great i|uaiitities of 
such coiniiiodity, wliieh lia.d been made staple by the actions of the 
gove.rnm.eiit. 

XXIV 

.. That pu'rst.:iant to sa/id.. agreement ..'whleh. this , petltioiiei* liad with the 
government of tlie IJnit.eil States ■tl.rrougli agencies above sid,. fo.rt,ln 
and acting upon llie orders of the various departments of the goveianiient 
above referred to, this petitionei* continued to crush seed and 1o produce 
linters therefrom as in said eontraet provided and in full ecunpliaocn* 
with tlie iiistrueiions of said governmenta] departments and in compliance 
with the said agre«>ments and iinderstamlings above set foiiin paying for 
the cotton-seed at the rale of per ton as fixed by the rules and 

provisions of the food administmlioi! ami sellhig the products therefrom 
at the rates also iixed by tlie rules of the departments, and in good faith 
made commitments for the entire ei^iishing season, having eijuipped their 
mills to take care of the entire requirements of the government, and 
continued to fully perform all the obligations on its ]>art to be performed 
during the whole [xniod from August 1, 191S, to duly dl, Ullh, Imdusive, 
except m they wei'e pre(*h:ided fi.‘ora so doing by the orders, Inst.ruetions* 
and I'equirements of the United States. 

XXV 

That on or about tbe 11th day of November, 1918, an armistice was duly 
signed bet'ween the United States and its- ' allies^ on the one handj and 
the Imperial German Government and its allies., on the other hand, whereby 
hostilities were suspended. Said armistice was a truce between the 
nations at war, and was not a ‘^termination of the present wair,” but was 
an agreement for suspending military (qieraliorss by mutual agreement 
ef the belligei-ents }>ending negotiations for tlie purpose of concluding 
a Ireaiy of peace. The war still continued for several months after the 
signing of said armistice, during which time the armed forces of the 
United States were in enemy territory, military opendlous were continued, 
ami the signing of said armistice in nowise prevented the resumption of 
hostilities between the belligerents in ease a treaty of peace was not 
agreed upon. 

XXVI 

Tfmt on or about the 28th day of November, 1918, the War Industries 
......Boa..rd.. ..aidi.ng,,,,...!n.,,,cmnjuiietl^ with and, for the benefit of the ordnance 
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tl.epartiiieat.j Botiied all e.agaged in the cotton^seed criis!iiii.g industi^j 
ineiiidirig Ihis petitioiiei^ to change their cut of linters to the commercial 
grade, tliai: said War Iiidiistims Board delivered a letter to,, LG, Secretary 
of the \Yiiv Henifie Committee of-, the Interstate Cotton-seed Crushers 
Assoeialioiu who was actin.g as- the, Washington i*epresentative of this 
petit loner and all other cotton-seed crushers,. 'which said letter is. in words 
and llgiires as folknvs: 

‘‘Yon are ref|!if\stecl to notify all of your cotton-seed oil mills to dis- 
continue the <*nttlng of munition lintem and to reduce the cut to 75 
poiiiiilK or less at the earliest possible' -moment. W%en reduction in cut 
is liegiii! an aeciii'aie record of seed crushed and linters produced slio.uM 
be made and preserved pending : 'definite' a.nd final arrangenient for the 
discharging rd* all obligations of the Governinent linter pool to the mills 
ami the rcnnoval of all rules and restrictions now in force. Tli'.is req'iiest 
Is made, to avoitl as much as possible an obv.ious eeo,nomic waste, and is 
at ilie suggcjstion id* officials of the Ordnance Department. It is hoped 
that a. |>rompt and ilefinit'e plan for the .settlement can be offered in a 
few days. 

. .“(B'lgiiedi , ' GEORGE R. JAMES,. 

‘Ghief, Cotton and Cotton Linters Section.’-’ 

; Ti:!,er€nipo,i }3 -the said LG immediately' notified this petitioner and 'all 
oilier nulls engaged in the cotton-seed crushing !.ndustry, of the direction 
so, .given by tlie War Industries Board. ■ 

XXVII 

That siibsecpient to the mills receiving notilic«atioii as above set forth, 
the crushei's organized a eominlttee to deal with the situation, which 
coinmittiH* wain known as the ^‘Linter Committee” and will hereafter be 
referred to as siidu that said coimnittee, being in doubt as to what 
‘■‘definite and final arrangements for discharging all obligations of tise 
govermneni'’ were to be made, and what changes were to be made in 
file rules and restrictions governing said industry then in force, went 
to the city of Washington, and had numerous conferences with the War 
fndristrit^s 'Board, the ordnance department, and the food administration 
with refmnice to the situation. In the numerous discussions and negotia- 
lioiis held between the Linter Committee and the officials of the ordnance 
departirnmt. the government officials took the position that there was 
“a termination of the present war.” Various propositions were submitted 
by the officials of the government to the Linter Committee and by the 
Linter Committee to the officials of the United States. On or about the 
loth clay of .December, 1018, the said Muter Committee submitted a final 
proposition for the United States discharging all oMigatlons under its 
agreement with the (mtton-Bei»d crushers upon the baste of the govern- 
ment agreeing lo take all linters produced to Btxtember 21, 1918, at the 
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.fixed, price of |4.67 pcir liiindredweiglit f. o. 'b* Biills point of protliiidioio 
tlie , to change tlieir linter' production not later tlinii said ilate to 
types known as mattress ' linters, which were to be sold a.t u price to be 
fixed by the War Industries Boards and to produce to tlie mills |6.77 
per ton, of seed erusliedj (ivliich was the amomit guaranteed the mills 
for their linter output for the entire season by the War Industries Board 
and the amount figured i,ii the seedymices paid, aB..d to be paid tlie fa,rmera 
u,ii,der tlie food ad,}iiiiilstration's plan of stabi'iissatioip) and p,ro?Miiig 
that the governinent linter pool should be obligated to buy at the end 
of the season, July 1919, ail stocks of Imters in the hands of the 
orlghiai producers according to the agreedmpoii grades and at prices 
lluit would coinpensate the mills foi* any loss below the fixed |fi.77 per 
ion of seed. A copy of said proposition is hereto attached as ‘^‘Exhibit 9.’" 
8ald proposition was approved by Itr. OJ, the eldef of the Cotton Linter 
Section, of the War Industries Board, as being enii.neiitly fair, and after 
a, conference of Ihe committee representing (he producers wHli Mr. BB, 
the chairman of the board, Ire likewise gave the proposition liis foil 
emlors(‘ment. The proposition was (hen submitted u> ihe oflicials of the 
food administration, who likewist^ gave it their samdion and approviiL 
The projmsition thus becann* the j(nn(; reeoininendaiion of the .mills, (he 
War industries Board, tiie food administration, and as such was sub 
Blitted to the ordnanci* department. Attached hereto as ^lExhlblt 10'^ 
and made a part hereof is a copy of the lett.er of approval transmitted 
by the Wa.r Industries Board to the ordnance department, which rejected 
such proposal. , 

XXYIII 

That OB or about the 2lBt day of December, 1918, the War Industries 
Board ceased to fiiiK*tlon and was disbanded. A few days prior thereto, 
the Linter Committee had been notified that the War Industries Board 
woiibi no longer function after said date and that all negotiations for 
the setthmient of the obligations of the gove,rnmeiit must in the future be 
mrrml on with the United States Ordnance Department. Other nego- 
tiations and ccmfercBces were undertaken by and between the Linter 
(huninlttee and the oflidalw of the ordnance department, with the final 
result that on or about the 30th day of December, 1918, the Linter Com- 
mittee, together mith numerous others intei^ested in the cotton-seed- 
crushing industry, assembled at Washington. On said date the ordnance 
department made a final proposition, to (he effect that the United States 
would take a, II munition linters which had been cut prior to December 31, 
1918, and then in the hands of the enmhera, at the price stated in the 
printed agreement, which would net the emshers |6.T7 per ton of seed 
crushed, that the cotton-seed crushers after January 1919j, would cut 
no munition liiiiers and would cut only commercial linters which they 
were permitted to sell to other purchasers, that the United States would 
take from the crushers whatever linters remained on hand and unBoId 



oa July 31, 1919, provided 1!ie total quantity did not exceed 150,000 bales, 
at prices estimated to net the cinishers |6J7 pei* ton of seed criislied. 
The said Liiiter tdmmittee was on said date about 5:30 o'clock in the 
afternoon advised that they would be given until 7:00 o'clock that evening 
to state whether ^n* not they would a<‘cept said proposition, and that in 
case they declined to exeiaite a modified contract iu accordance with said 
proposition notices oi caueeiation would be wired the mills by the ordnance 
department at 7 :00 |n in. sharp on said day. They were also advised 
that unless they accept etl said proposition the ordnance department would 
decline to accept from any cd‘ the crushers any linters whatever, including 
those linters then on hand which had been inspected and tagged by the 
United States. 

■ XXIX' ■ 

That at the time said propusitJou wms made tlse agreement between the 
United States am! this |>etitioner and other cottonseed crushers was in 
full force and etfect, tlmi the threatened action of the oftlcials of the 
ordnance department to cance! said contract would have resulted in the 
collapse of the stabiliv.ation scheme and the ftnaiicial failure and bank- 
ruptcy of many of the colton-setHl crushers and of banks which had ad- 
vanced loans to them, ami in widespivad loss to seed buyers, reliners, 
farmers, mercliants, ami others associated with the cotton-seed industry, 
that the entire business fafnne of the South would have been affected, 
that the action of said officials imiiuied the cotton seed crusiiei*s and the 
committee representing them to believe and fear that said stabilization 
and scheme of prices wauild fail, resulting in said loss. And that the 
food administration advis(‘d Uie crushers that if they failed to pay |70.00 
per ton for seed, as fixed by the said food administration, that the food 
administration would no longer maintain the stabilized scale of prices 
for the sale of the products of the crushers, great quantities of which 
the crushers had on. hand manufactured out of seed for which they had 
paid 170.00 per ton, thus producing a great linandal loss and embarrass- 
ment that no prudent business man could stand, that said cotton-seed 
crushers, including this petitioner, had made commitments to farmers, seed 
buyers, merchants and otiiers, whereby they were to purchase the entire 
crop of cotton-seed for the season of 1918-1910 at the said rate of |70.00 
basis per ton of seed, that they could not pay said price or carry out 
their obligations if the ps*ice of oil, meal, and hulls was stricken down, 
and that they could not continue to operate if said stabilization scheme 
was discontinued, that said cotton-seed crushers had represented to the 
farmers that the farmers would receive §70^00 basis for each and every ton 
of seed produced during the season of 1918-19 no matter whether it was 
brought', to the market early or late, .and had, in reliance upon their 
agreement with the government and in order to avoid economic waste, 
which would result in the st^d piling up in the hands of* the crushers 
, sooner than they could crush it, asked the farmers to hold back the seed 
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iiiitil the iiiilLs eould handle it, - that to have refused to pay the fanner 
tlie st.a.billzed piice of seed would have meant a, violation .of their obligation 
to the farmer and the breaking .of promises made dnri,ng the war emergency 
at the request of, the government 'to ..have the farmers increase produe- 
tio'u. >Sa.id t^!al.she:l^s we.re' dependent 'np(>Ti the good 'will of the farmers 
of their sections to continue in business^ that said cotton-seed crushers 
were unable to pay said price to the farmers for the balance of the season 
and absorb the loss in case of the cancelation of said contract, that the 
officials of the ordnance department in threatening to exercise such arbi- 
trary power led this petitioner and other cotton-seed crushers to believe 
that their business was in imminent danger of loss and destruction, that 
at the time said threat was made the cotton-seed crushers had on hand 
linters ivhieh had been cut in compliance with the orders of the govern- 
ment, amounting to about 270,000 bales and in value worth between six 
and seven million dollars, that mncli of it had been inspected and tagged 
by the government, that the threatened refusal of the government to take 
even sneh linters induced the fear of ruination and bankruptcy, that at 
said time the eotton-seed crushers had about 1,000,000 tons of seed on 
hand which had not been crushed, and that there were in the hands of 
the farmers about 480,000 tons of seed, that cotton-seed crushing is a 
seasonal business and the seed will rot and the oil content wdll be reduced 
if the seed is not crushed within a reasonable time after it is ginned, all 
of which facts were duly known to the officials of the ordnance depart- 
ment, that the said Cotton Lin ter Committee and the other representa- 
tives of the cotton-seed crushing indiistry, as well as bankers, merchants, 
and others who were present in Washington at the time, believed that 
the threat of those clothed with official authority, if exerted, would de- 
stroy and damage the business of the cotton-seed crushers and would 
result in a financial crash, which would have disrupted the entire busi- 
ness fabric of many of the states of the South, that a refusal of the mills 
to pay the farmers the stabilized price would have been a breaking of 
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faith with the entire business community upon which the good will of 
the mills' business life depended, that even those mills which were able 
tempo3*arily to finance the loss could not have done so without shouldering 
a burden too hazardous for any prudent man to undertake, that the action 
of the officials of the government constituted legal duress and that the 
parties were not on equal terms, that the representatives of This petitioner 
and others, after a hurried conference, therefore notified the ordnance 
department that said proposition was accepted. This was done, however, 
under protest and for the sole reason that no alternative was offered. 


That on the same day, to wit: I>ecember 30,4918, the said ordnance 
department notified this petitioner and the other cotton-seed crushers by 
telegram that the contract which this petitioner had for the sale of linters 
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to tlie United States was canceled. .. A' copy of said teleg.raiii is in., .words 
and figures as follows: 

‘^Wasliingtoii, IL a, December 30^. 1918.',., Your . contract for; linters 
with Du Font Ameiicau industries, .Agent for , .United, States. .Ordnance 
Department, is cancelled. Your, committee,, lias tentatively agreed upon . 
a form of settiemt*iit contract. Reply Major ,;HawId.ns,„ Contract . Section^ 
Procnremeiit Division,'' 

That on or about daniiary 2, 1919, the said ordnance, department issued ■ 
iBBtruetions to the Du Pont American Industries, Inc., ' with ref erence 
to the modified conti'act, containing among. .other things, the following: , 
any pj^oducer declines to, execute such instrument, the Ordnance 
Department will authorize you to decline to , accept from such producer, 
any linters whatever, and the United States will reimburse you for any 
proper expenditures and costs incurred or-. resulting by reason of such 
action on your part.” 

XXXI 

That a copy of said letter of January 2, 1919, together with a printed 
form of a modified contract was thereupon sent to this petitioner and the 
other cottomseed crushers, all of whom were familiar with the negotia- 
tions which had been coiuluetod and all of whom understood that there 
was no alternative except to execute the same, that this petitioner under 
the circumstances iiereinabove set forth did execute said modified contract, 
a copy of ivhich is hereto attached as ^‘Exhibit 11^’ and made a part 
hereof, that said modified contract was signed under legal duress and 
solely because of the threat made by the officials of the United States, all as 
more fully above set forth, that there was no consideration whatever 
pfissing from the United States to this petitioner for said modified con- 
tract, that the United States neither paid any money nor parted with 
any other consideration whatever to this ^ petitioner and undertook no 
obligation greater than it already had under the original printed con- 
tract, that it lias not paid to this petitioner any sums which petitioner 
was not entitled to receive under the original agreement, that this petitioner 
received no benefit whatever from said modified contract to which it was 
not entitled under the original agreement, that the United States assumed, 
no liability under the modified contract additional to what it had under 
the original agreement. 

XXXII 

That this petitioner has fully performed aU the obligations' op its part_ 
to be performed under the understanding had with the United" States on 
May 1, 1918, and also under the printed agreement entered into on or 
about September, 1918, except as it 'has been obstructed and prevented 
from so doing by the United States, that it has at_, sE, times taken every 
precautionary and needful step to 'minimise lopes - which would, accrue 
and which were occasioned by the default of the United States, that the 
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United' States lias^ liowever, failed,- neglected, and , ref used to perform 
the obligations on its part to be perfoimed nnder .said ^ agreements, but 
that while the. United States has taken and paid, for all the' linters’ which 
this petitioner' produced during the- year 1918, it^ has failed, neglected,, and , 
refused -to make, payments -Tor-' linters produced from the seed crushed 
during; the period from January- 1,'- -1919, to August 1, .1919.., ' That dhev 
United States has further failed to ..pay to this petitioner , or to any '.one for. 
or .on,: its behalf, the storage-, charges upon linters produced during said, 
period -from January 1, 1919,' to- August 1, 1919, as it had agreed' to do 
under .said written agreement, that the' United States has failed, neglected, 
and refused to pay to this petitioner or to any o'neTor or on its behalf 
the insurance' charges upon linters produced during said period from 
January 1, . 1919,,, to August 1,,- 1919, as in said .ag,reement ': provided, that 
■the ' United States because' of .its failure to - take/ from this petitioner the 
linters produced by it beginning January 1, 1919, to 

August 1, 1919, made it necessary for this petitioner in order to preserve 
said linters „ and .to . .minimize the- loss- occasioned by said'- default of the.-, 
government, to rebale, recondition,, andliandle said linters . from:' time to^ 
time, all of which charges and payments made by this petitioner were 
oecasioned by the failure, refusal, and neglect of the United States to 
carry -out its contract,-- that under.. the terms of said understanding and 
agreement between the United States and this petitioner all of the linters 
produced during the entire period of the crushing season, including the 
period from January 1, 1919, 'to August 1, 1919, was to be sold to the 
government f, o. b. mills point of production, and this petitioner was to 
assume no part of the selling cost, the United States having agreed to 
pay to the Du Pont American Industides, Inc., a commission for pur- 
chasing said linters for the United States, that this petitioner in order 
to minimize the loss occasioned by the failure, neglect, and refusal of 
the government to carry out its contract sold to others than the govern- 
ment certain of said linters after the United States had refused o take 
the same, and that this petitioner should receive from the United States 
the selling cost of such linters so sold. 

Petitioner further says, under the terms of the said agreements by and 
between the United States and this petitioner, that the linters produced 
during the entire period of the crushing season, including the period 
from January 1, 1919, to August 1, 1919, the United States was to pur- 
chase said linters f. o. b. mills point of production, and that the freight 
charges on the same were to be equalized among the allocatees, and that 
this petitioner was not to bear or assume any of said charges, but that 
because of the failure, neglect, and i*efusal of the government to faith- 
fully perform its contract and because petitioner was compelled to sell 
certain of said linters to others during said period from January Ij 1919, 
to August 1, 1919, petiribnet'^a# '^inpailed 'tb*'pay the freight charges 
' pn said linterls so soM^Add'sald^f^#gM;'cKar^es should 'be borne and paid 
by the' United States and '^thn reimbursement for the same. 
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•Petitioner further states that it has received from the United :StateB 
certain sums of money for linters produced during the period January 1, 
to August 1, 1919, being all the linters which the said United States 
consented to take, and that it has also received certain moneys for linters 
produced by It during the period from: January 1, 1919, to August 1,1919, 
and which it sold to others, at-- the' -best- mai*ket price, than ; the ■ United 
States government in order to minimize the lo-sses. 

XXXIII 

Petitioner, therefore, suhniits the following as its claim against the 
defendant, the United States of America: 

For seed <‘rushed during the period Jan. 1, 1919, to August 1, 

1919, 1,760 tons at $0.77 per ton..... -|ll,847.t^^^^ 

sU>rage charges upon linters produced during said period 

insurance charges upon linters prodneed during said period 

reconditioning charges upon linters prodneed during said 

period ■ ................. 

For selling cost <d* linters produced during said period and sold 

to others than the United Btates 

handling charges of linters produ(‘ed during said period and 

sold to others than tlie United States 

freight chargers on linters produced during said period and 

sold to others than the United Btates 


$11,847.50 

Amount received from United Btates for iintei^s pro- 
duced duriiig tlie period from January 1, 1919, 

to August 1, 1919............ 

received for linters produced and sold to others than 


the United States ....p, 176.77 

P, 175.77 

Total imlance claimed by petitioner P, 071.73 

XXXIV 


Your petitioner further says that there are no claims liquidated or 
- unliquidated of any kind or description existing in favor of the United 
. States’ against your petitioner, which the said United States can set-off or 
; ■counterclaim against: this petitioner^ and that by wson of the foregoing 
^ facts your petitioner is entitled to receive 'from the United State the 
; total sum of $8,671.73. ■ / ^ ■ 

,, Wherefore, your petitioner has filed this. its petition In this 'honorable 
.jCpnrt in order that it may make an inv^tigatton of,a.l! the facts relating to 
!„,_;pel;itioner^s claim against the .United 'StateSj and prays this honorable 
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court that it iimj take, b'UcIi action 'as is proper iiiicler the provision.s of 
the Act of March S, 1'91I, known as the Judicial Code, and that it proceed, 
in ' accordance with the provisions ■o.f section, 151 'of said act (TJ. B- (3., 
Title 28, § 257).. and i,*eport to' the senate of the United Sta.tes in a.ceoTal.ance 
therewitli. 

Your ■ peti'tioner further pra.ys that this honorable court ^ tliat tliis 
petitioner might have preseniecl ■ its claim or brought its action under 
existing law and prosecuted the same 'to Judgment, irrespective of the 
reference of the same to this court by the senate, and that this court 
may find that this petitioner has so presented its claim, and that it may 
further find tliat tiie United States is indebted to this petitioner in tiie 
sum of 18,671.73, and that the same may be decreed to be a Judgment 
against the United States in favor of this petitioner. 

By.'- 

Jurat 

State , of - 
County of 

WA, being first duly sworn, deposes and says that he is the President 
of the Manufacturing Company the petitioner named in the fore- 

going petition, that the statements contained therein are true and correct 
to the best of his knowledge and belief. 

■ ‘ — __WA. 


Address. 

Subscribed and sworn to before me this 2 day of July, 1023. 


Notary public. 

Note., 

A number of other cases of similar 
character were filed in the Court of 
Claims. 

912. Petition for Congressional Reference. 

In the Court of Claims of the United States 



The Village of HS, Michigan 

Plaintiff, 

v. 

The United States, 


Congressional 
No. . 


Defendant. 


^ PBTtO^ION 

To the honorable the Court of 'Claims -of the" United- States: - 
The petition of the village Of HS, Michigan, respectfully shows : 
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1. That tlie plaintiff, the viliage of.HSj MicMgan, is.a duly inco.rporated 
village^ organized under Public Act 3 .of tke' Public Acts ■ of, the state of 
Michigan of 1805, that It has at all. times -borne -true allegiance to, the,, 
governiiicnt of the IJnite<l Htates. of Ameiica and lias aiot . in any , way 
voiiiutarlly aided, abettialj or given encouragement to rebelMon '.against, 
said goveriinienty iliat heretofore the Cong.resB-, of the United States- enacted 
an acd;, apprcn'ed duly 3, 192(>, and known as-Privatej No, 266--69th,' Con- 
gress, entitled “An Act for the relief .oft the Fill age of HS, Michigan/^ 
which is as follows: 

“Be It enacted by the Senate,'- and . House - of Bepresentatives'. of the 
United States of America in Congress assembled, That the: claim of the 
Village of Harbor Springs, Michigan^- for reimbursement for the payment 
of judgment rendered by the United States 'District Court, Western : Dis- 
trict of Michigan, against said Village of Harbor Springs, Michigan, on 
account of the death of Ernest H, Haines, an employeti of the Depart- 
ment of Agricultiu'e, is h(*reby referred to the Court of Claims for deter-^ 
xaination of the facts as to the liability of the United States as a tort-feasor 
on account of the dea th of the said Ernest 11, Haines. 

“Approved, July, 3, 1926.-' 

2. Plaintiff is the incorporated village named in said act and brings 
this suit under and pursuant to the teiins thereof. 

3. Plaintiff further states that it was named as defendant in a certain 
Buit at law brought by Ell, administratrix of the estate of HH, in the 

District Court of the United States for the District of Michigan, 

Division, in ivhich suit a judgment (being the same judgment mentioned 
in the said Act of Congrt^ss aforesaid) was rendered against plaintiff in 
the sum of — — dollars {|— ) as damages for the death of said HH, 

and said judgment was on the day of , 19 — , satished in full by 

the payment by the plaintiff of said sum of — — dollars (| ) with 

intei*est and costs to said EH, administratrix aforesaid, a certified copy 
of said judgment marked “Exhibit A” and of the satisfaction thereof 
marked “Exhibit being attached hereto and made a part hereof. 

4. Plaintiff states that on — , 19—, the defendant, United States, 

acting through the Chief of the United States Weather Bureau, pursuant 
to the direction and authority of the Secretax^ of Agriculture, leased 

for a term of years from the plaintiff a portion of Lot No, — — of 

— Survey and plat of lands in section in township — north, 

range — west, County, Michigan, on which to erkt a steel tower 

for the display of weather signak of said bureau, said lot of land being 
approximately — - by — feet square. ,, Thati after the expiration of 
said lease, to wit: On or about — 19 — , the United States caused 

the same to be renewed for a further- period of — yea», to wit: Until 
on or about — -- — 19—. Plaintiff states that It is unable to |>roduce 
a copy of said lease, but that the original thereof, together- the' 
extension of same is on file in the. of&m of the Chief of the Weather Bmpm 
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of the Department of Agriculture ^ of ' the United ' States, that ' plaintiff has 
'made due ■ application to the Chief' of said Weather Bureau for a ' photo- 
static copy of 'said lease and said' extension thereof together with certain 
"Other 'documents -pertaining to the same, that plaintiff is advised that said 
application 'was referred by the chief of said bureau, 'through the solicitor 
of the Department ' of Agriculture, to the Attorney-GeneraL of the United 
States, who,' plaintiff 'is inf ormed,_ rendered an 'opinion to the effect ' that 
it" was not desirable that such photostatic copy be furnished to plaintiff, 
and the chief of said bureau has refused to furnish said copy to plaintiff. 

5. That shortly after the making of said original lease, the defendant, 
acting through the weather bureau of the Depaxdment of Agricnltiire, 
caused to be erected on said leased land in accordance with its own plans 
and specifications, a steel tower for the display of signal lights, and 
maintained the same continuously up to and during the year 19—. 

6. That at the time the said tower was erected, the plaintiff was en- 
gaged in operating an electric light plant for the lighting of the streets 
of said village and fuxmishing electricity to such persons as desired to 
puimhase the same, and in the conduct of said business had erected and 
was maintaining poles on w’hich its lines and wires were strung, and 
had erected and was maintaining near the lot leased by the defendant 
for the use of said weather bureau, a pole on which were strung electric 
wires in the conduct of its business as aforesaid. 

7. That the defendant in erecting said steel tower, so constructed it 
as to bidng one side of said tower in close proximity to the wires carried 
on said pole, and at that time or subseqxiently and prior to the death of 
said HH, hereinafter i^ef erred to, connected to said tower a steel ladder 
on the side nearest to said pole and wires, which ladder was for the use 
of said weather bui^eau’s employees in tending and inspecting the signal 
lights of the tower. 

8. That the ladder as so erected was in dangerous proximity to said 
wires and defendant’s agents and employees then knew, or should have 
known, that the proximity of said ladder to said wires endangered the 
lives of its employees in using same to inspect the signals on said tower. 


9. That subsequently, on 


19 — , one HH, an employee of the 


defendant in the United States Weather Bureau, acting under instructions 
of his siipexior officer, the senior meteorologist and district forecaster 

for the District of , being the district in which said tower was located, 

undertook an inspection of said tower and the signals thereon, and to 
accomplish the same ascended said ladder and while on said ladder came 
in contact with a wire carided by said pole and was electrocuted and 
killed. 

10. • That subsequently, the administratrix of said HH, brought the 
suit against this plaintiff in the: Distinct Court of the United States for 
the — District of Michigan' 'and recovered ‘Ihe'' judgment 'aforesaid 
which judgment, with interest and Costs plaintiff as above ’ stated has 
paid in 'full.' 
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n. .Plain riff states that tiie (iauger to anyone using , said laddeiv was 
or should have been known to tlie^defendant and to the ' district officer 

of tin* weather bureau for the District, of , and to the other officers 

of the United Btates having control .and supervision over the same,,:biit 
notwithstanding said disirhd officer and said other officers of the United 
States having control and supervision over the .same, permitted said ladder 
to remain as erecded and took no action to change its location on said 
tower, and failed to advise said HH of the dangerous location of said 
ladd<‘r in ptoxiiuity to said wires, and because of the negligence of the 
United States, acting throttgh its duly authorized agents as aforesaid 
In these regards, said HI! met his death in the manner hereinbefore stated. 

lib No other action than as aforesaid has been had on this claim in 
coiigress or by any of the executive departments of the United States. 
The plaintiff is and always has been the sole and absolute owner of the 
claim here pres(*nte<l and has made no transfer or assignment of said 
ciainu or any part thereof, or of any interest therein, that said plaintiff 

is Justly entitled tt^ the sum of — dollars ($ ), with interest and 

(*osts, from tlic Uniled Stales, against which sum there are no just credits 
01 ' offsets; and that plaint itf believes t lie facts herein stated to be true. 

Wherefore, the premises considered, plaintiff [u-ays; 

That this court may tind material and relevant the facts sliowing the 
m‘gligence of the defemlant and its agents and the liability of the de- 
fendant as a tort feasor on account of the death of the said HH, as afore- 
said, in accordance with the terms of said Act of Congress approved 
— ^ 19"—; and 

Tiiat {daintiff is justly entitled to be reimbursed by the defendant, the 
United States, for the sum paid bj it on account of said Judgment, to wit: 
The sum of dollars (| •) with interest and costs. 

The village of H8, Michigan, 

By 

Attorney, 

Distrkt or Columbia, ss: 

^ being duly sworn on oath depose and say that f am a member 

of the lino of , attorneys of record for the village of HS, Michigan, a 

duly incorporated village, which is the village named as party claimant 
ill the foregoing and attached petition, that I liave read said petition and 
know flH^ contents ther(‘ef, ami that the facts therein stated upon personal 
‘knowle<Ige are true and tiiose therein stated upon information and belief 
I believe to be true. 

Address. 

BubH<*rilHa1 and sworn to before me this <lay of — , .19—, 

Notary public. 
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913, Petition in Action for Taking of Property by Einineiit Domain, 

, lii the Court of Claims of the. United States 

■ No.-- — 

: Eailroad Company^ a West Vir- 
ginia Corporatioiij and Com- 

panjj a West Virginia Corpora- 
tioiij 

Petitioners, 

V. 

T,he United States of America, 

Defendant. 

PETITION 

To the Honorable the Judges of said court: 

Plaintiffs^ petition respectfully represents: 

1. Plaintiff. KN Eailroad Company, is a West Virginia corporation 

engaged in the operation of a railroad in County, West Virginia, 

and as part of said railroad, foi- a number of years prior to — , 19—, 

owned and operated a i-iver tipple with appurtenant ice breakers lierein- 
aftei' referred to on the north bank of tlie — — Eivei', immediately below 
the mouth of — — Creek. 

2. Plaintiff, KC Company, is a West Virginia corporation engaged 

piincipally in the mining and shipping of coal in C<)iuity, West 

V'irginia. and is the owner of all of the capital stock of KN Railroad 
Company, and is likewise the holder of all of the outstanding bonded 
indebtedness of KN Eailroad Company, which said bonded imlebtediiMs 
is secured by deed of trust upon said railroad including the i-iver tipple 
and i(‘e breakers aforesaid, made by KN Eailroad Company to K Banking 
& Trust Company dated , 19 — , and recorded in book — ^y pRge 

in the county clerk’s office. 

3. Plaintiff, KC Company, is the owner and holder of a leasehold 

estate for years from , 19 — , whereby it lias the right to 

mine and carry away all of- the coal in and underlying a large tract of 

coal land in County, West Virginia, along the line of the railroad 

owned and operated by plaintiff, KN Eailroad Company, ami the principal 
business of KN Eailroad Company is hauling shipments of coal from the 

^ mines of K<’ Company in — County, West Virginia, either to the 

intersection of its railroad wdlli the railroad operated by KM Railway 
Company or to and over the river tipple hereinbefore and hereinafter 
mentioned. 

4. By virtue of a ceidain 'agrec-^tnent/'O’r deed of lease •■among KE Rail- 
way Company, a West Virginia -coii^oration, party of the first part, plain-, 
tiff KN Railroads 'Cbifip^ny, party^'di" tie ■■ ’second part, and plaintiff' KC' 
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CoBipaiij, party of 'tlie;t!iii;ti partj: da^^^ — — 19—^ and recorded in 

.the clerk^s ofiiC'e of — County, West Yirginia, in lease book ,voL, ~ — , 
page , a true and correct copy of which is hereto , attached, made 
part hereof, and marked ExliiMt “A/V plaintiff, KH Railroad Oompany, 
acquired and has since continuonsly '.owned,, possessed, and ' enjoyed, a 
leasehold estate for a period of -- — • 'years from ' — - .19— , , in , and 

to certain lands and riparian or' moorage rights, along' the — Ri.¥er in 
• County, West . Virginia, which- said land and moorage rights .are, 
intej* alia, described as follows in. said deed of lease and agreem.eiit, ' ¥.iz. : , 
[Here follows description]. 

5. Said deed of lease and agreement referred to in paragraph 4 hereof 
recites that plaintiff, KC Company, has acquired by deed of , lease from 
WW', trustee, and otliers, a leasehold estate of — — years from the — — 
day of — — 19—, on a large tract of coal land along the then proposed 
line of KN Railroad Company mentioned in paragraph 3 hereof, and that: 
the successful development of said coal land and operation of its con- 
templated business is dependent upon the early construction of said 
railroad, for which 3*eason, plaintiff/ KC Company, became guarantor for 
the observance and faithful performance by plaintiff Kl!s Railroad Com- 
pany, of the several agreements and conditions imposed by lessor, KE 
Railway Company, upon plaintiff, KN Railroad Company. Under the 
terms of said deed of lease, plaintiff, KM Railroad Company agreed to 
pay a rental and to construct a standard gauge railroad on the right of 
way, and to operate thereon a railroad in accordance with the general 
railroad law and other laws of the state of West Virginia then existing 
or wliieh might from time to time thereafter be enacted, and agreed to 
perform various covenants and agreements which are more fully set forth 
In said deed of lease. By the terms of said lease the leasehold estate 
granted to KM Railroad Company is coextensive with the leasehold of 
plaintiff, KC Company, referred to in said deed of lease and agreement 

dated — , 19 — , and it is further provided that so far as the lessor 

is concerned, plaintiff, KC Company, is to be treated, at the option of 
the lessor, as If Joining in and Jointly and severally bound by each and 
every of the covenants undertaken by plaintiff, KN Railroad Company. 

6. In the year 19— both plaintiffs entered into possession of the 
properties described in said deed of lease mentioned in paragraphs 4 and 
5 and have continuously to the present tiipe i^mained in possession, and 
enjoyment thereof (except the portions which were taken and appropriated 
by defendant 'as hereinafter set forth) , and said deed of lease and agree- 
ment heretofore mentioned is still in Ml force and effect; and pursuant 
to the terms of said lease, plaintiffs have constoucted tlie standard, gauge 
railroad mentioned therein and have, at, one terminus thereof erected the 
river tipple with appurtenant ice breakers hereinbefore and hereinafter 
referred to. Said river tipple and' a. portion of said railroad' vere, until 
the acts of the defendant hereinafter . complaint , of, located upon and 
formed part of the four acre tract d»cril^ in paragraph 4 hereof* . Said 
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ice breakei's are erected upon land located along the southeasterly boundary 
line of said four acre tract between natural ' low water mark (at an 
elevation of — ~ feet above mean sea level Sandy Hook Datum) and an 
elevation of — — feety the pool level established by the acts of the defendant 
hereinafter complained of and likewise form a part of said four acre 
tract and of lands subject to the moorage rights fii^t described iu' para-* 
graph 4 hereof. The foundations of said tipple, with the exception of 
one outer pier thereof located in the river, were located entirely upon 
lands lying entirely above the normal pool level and normal high water- 
mark established for the Eiver before the acts of the defendant ■ 

hereinafter complained of. Said, tipple was a , large frame ■ and steel ■ 
structure into which railroad cars were moved and unloaded, and it 
was constructed with machinery and equipment whereby the contents 
of the loaded railroad cans were safely and efficiently loaded into barges 
floating upon the — — River, thence to be moved by tugboat. Said 
tipple required protection against the destructive action of ice and other 
floating materials, and for this purpose plaintift’s constructed ice breakers 
or piers upstream from said tipple in the location hereinbefox^e set forth. 
Said tipple and ice breakers constituted, and, since their construction in 
19 — ‘ Until taken, appropriated, and destroyed by the defendant in the 
year 19 — as hereinafter set forth, were continuously used and operated 
as, a portion of the railroad of the plaintiffs aforesaid. In said period 
of time from 19 — to 19 — , many millions of tons of coal were shipped 
and handled over and through said railroad and tipple on said four aci*e 
tract, , ■ 

7. Said tipple and ice breakers were erected and constructed pursuant 
to permission granted under authoiity of section 10 of an Act of Congress 
approved March 3, 1899, by Honorable EE, then Secretary of War of 
the United States, evidenced by a permit issued by him bearing the date 

^ 19 — ^ and were located on the north bank of the River, 

below the mouth of KC, as shown on the sketch attached to the afore- 
said permit, and were erected accoriJing to plans shown on said sketch, 
a copy of said permit and attached sketch being attached hereto and 
made part hereof and marked Exhibit 

8. At no time since the issuing of the permit referred to in paragraph 
7 hereof has the Secretary of War of the United States ever revoked or 
withdrawn said permit or ever determined or declared that said tipple or 
ice breakers were an unreasonable obstruction to free navigation. Neither 
has the Secretary of War nor any other officer of the United States ever 
notified plaintiffs, or either of them, to remove or alter the same in any 

way so as to render navigation through the waters of the Eiver 

reasonably free, easy and unobstructed. 

9. At the time of the erection and construction of the river tipple 

and ice breakers in 19-r-, the wateir of the ^ River had be& artificially 
raised abotO thi^' to ^ above a point Abovo’we, 
natflrarMgh Abnstructioii sOnio 'distanee 


1.^ 

I " f;-' •. ''' . * 
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dowRstreain from mjihI tipple of -soeaUecl Dam 'Ho. <>f the • Biver. 

Baid Dam Ko. did thereafter' and until tlie t:line?< mentioned in para- 

graph 11 hereof inaintalis the level of the waters of the - Biver at or 

above the natural low watermark .and ■natural high watermark of said 

river at a river «lage oi* pofd level or elevation of approximatelv feet 

above mean sea hni^L Bandj Hook' Datum, .whhdrsaid Htag(* or pool level 
has been fixed and adopted bj the war ■department of the United States 
of America and Corps of Engineers of the United States A rmj' as, repre- 
senting .the high watermark of said -Eiver at that point as of , the 

iiine prior to the erection of tiie Marmet Dam hereinafter referred to. 

10. Fursnanl to autimrity granted by an Act of Congress approved 
July 3, 1030, 40 Stilt. iUS, iuul pnrsnant to consent granted by t!ie legiS' 
hitnre of the. state of West Virginia in accordance with the i7th clause 
of section 8 of Article 1 of the Constitution of the United States, which 
said consent is evideiiceil by section 3, article I, chapter 1; section 1, 
article I, chapter 54; and clause (k), section 2, article 1, chapter 54 of 
the Code of the State of West Vii'ginia, 1931 , being section 3, 5561 and 
5362 of the West \li*ginia Code of 1932 , the defendant did construct 
and put into operatiem and service in the year 1934, in and across the 

» — - Kiver dowmstrcjan from plaintitFs lands at or near , Comity, 

West Virginia, a dam consisting, inter alia, of live large roller gates each 

approximately — feet high and feet long, the top of said gates 

being feet above mean sea level, Bandy Hook Datum. 

11 . By the erection ami construction of said new dam at , and 

by putting the same into opcnaxtioii and seiwice as stated in paragraph 
10 hereof, defendant has caused the pool level of the River at plain- 

tiffs^ lands to rise above the high watermark at an elevation of — feet 

above sea level to feet above sea level, Sandy Hook Datum, or an 

increase in pool elevation of — — feet above high watermark. The said 
poo! level was raised by defendant as follows; 


19~, fi‘om 

- feet to — 

— feet ; 

19—, from — 

~ feet to — 

— - feet; 

19 — from — 

™ feet to — 

— feet, 


above mean sea level, Bandy Hook Datum. Defendant has, since — 

19^ — , maintained sa/id pool level at — — feet above sea level, as aforesaid, 
and plaintiils aver defendant intends to maintain, and will continue in- 
definitely to maintain, said pool level at — — feet a,bove sea level. 

12. As a result of the rise in jk>oL level described in the foregoing para- ■ 
graph from an elevation of - — - feet to an elevation of — — feet, the 
lands and moorage rights of plaintiffs;, ^ together with the improvements 
thereon, have in part become flooded and submerged. Of the four acre 
tract first described In pa,ragraph 4 hereof, — — square feet, or acres, 
lying along the bank of the — River .were, permanently flooded and thus 
taken, appropriated, and ilestroyed by defendant. .. Of the land covered 
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hy Til'll Is iinst (les(n'] l)ed' I hereof, square feet, 

oi* i-H*res, weiT^ peimaneDtlT ..flooded and iliiis taken, appropidated, 

and dost, roved by .defendant. Of. the in.oorai^e ri^hls second described in 

}>aragrapli I hereof, sqna.re feet, or -- - acrc^s, were penBaiientij 

IhxMled and thus taken, appropriated, and destroyed, hi calenlating tlie 
ai-eas flooded, there was ineinded in the stateinent of area Hooded only 

that land Avliich lies above tlie normal pool level created by Dam No. ; 

that is to say, the land above the elevation of — feet, tlie high water- 
mark befoi'e the establisliment of the new normal pooT level of — feet 
created by , the — Dam. Tlie tipple and ice breakers aforesaid consti- 
tuting the terminus of plaintiffs^ railroad located upon the four acre 
tract and. in part upon the — square feet thereof which were flooded, 
taken and appropriated by defendant, as aforesaid, were also submerged 
by said rise in pool level and the flooding of said lands to such an extent 
that the same were rendered useless and were thus taken, appropriated, 
and destroyed by defendant. 

By reason of the taking, appropriation, and destruction of said land, 
tipple, and ice breakers, the railroad of plaintiff, KN Eailroad Company, 
and all the land along which the same was laid, was damaged, injured, 
and in part destroyed, taken, and appropriated by defendant. 

K>. in oialer to minimize and mitigate the damages resulting to plain- 
tills from defendant’s acts set forth in paragraphs 10, 11, and 12 hereof, 
and to avoid total destruction of the usefulness of that portion of plain- 
tiffs’ railroad having its terminus in the river tipple aforesaid, it was 
necessary for plaintiffs, KN Railroad Company and KC Company, to 
build an entirely new tipple, to raise and strengthen the said ice piers 
or ice breakers, and build one new pier, and to erect steel piling along the 
river bank frontage of the said four acre tract. 

14. By reason of the acts of the defendant hereinbefore complained of, 
that is to say the taking of their property by the permanent Hooding of 
the land and improvements thereon leased by plaintiffs, as aforesaid, 

plaintiffs have suHered damages in the aggregate sum of dollars 

(I ), with interest thereon from , 19 — . 

15. Plaintiffs aver that the flooding of said land and improvements 
erected thereon, and the taking, appropriating, and destroying of the 
same, constitute a taking of plaintiffs’ property for public use, and there- 
fore aver that this suit is founded upon the Fifth Amendment to the 
Constitution of the United States, and is brought pursuant to authority 
conferred by section 1491 of Title 28 of the United States Code. 

IG. Plaintiffs aver that they are justly entitled to recover the amount 
hereinbefore and hereinafter claimed, after allowing all just credits and 
offsets. : . 

17. No action has been taken on the claim stated in this petition by 
tlie congress of the United States* The office of the chief of engineers 
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of tlie war department of the United States, hj letter dated ----- — — “,19—, 
refused to make payment for any of the damages suffered by plaintiffs. 

18. There has been no assignment or transfer of the claim herein made, 
or any part thereof. 

19. UkiiiitHTs aver that there are no prior owners, of the claim herein 
made, and further aver that plaintiffs' in- this claim have, .at . ail times 
borne true allegiance to the govern.meBt of the United States, and have 
not,' in any way, voluntarily aided, abetted, or given encouragement to 
rebellion against said government 

2{l The acts of the dcderuhint causing the flooding of plaintiffs’ lands 
and improvements thereon and . the : said flooding of said lands and im- 
provements thereon for which Just compensation is claimed in this petition, 
first occurred within — ^ — years prior to the filing of this petition. 

Wherefore, your petitioners pray judgment in their favor against the 
United States for the sum of •— dollars ■ (f—), with interest from 
19 — , and for such other and further relief as to the court 
may seem Just , , 

KH Bailroad Company, 

■By. ; — — 

Its President. 

KC Company, 

By , 

Its President. 


Attorney for petitioners. 


Statb ov — 

1,’OUNTX Of 


Before me, a notary public in and for said county and state, personally 
appeared , one of the officers,' namely the president, of said KC Com- 

pany, who Is also president of KE Eailroad Company, the other petitioner 
herein, who, being duly sworn, deposes and says that he is the holder 
of the offices aforesaid in the petitioning corporations, that he has imd 
the foregoing petition and knows the contents thereof, and that the same 
is true of his own knowledge, 83£;€ept as to matters therein stated on 
information and belief, and as to these, matters he believes them to be true. 


Bworn to and subscribed before me this 


day of — 19* 
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914« Petitioa in Action for Taking of Contract by Eminent Bomaiii* 

In the Court of Claims of the United States 
AB Corporation/ 

r. 

The United States. 

To the Honorable, the Court of Claims: 

The plaintiff respectfully represents. 

1. The plaintiff, AB Corporation,' at all times hereinafter mentioned 
was and now is a corporation, incorporated and existing under the laws of 
the state of — . 

2. On — , 19—, the plaintiff as owner entered into a contract 

with CD Corporation, a corporation organized and existing under the 

laws of the state of , as builder, whereby the said builder agreed to 

construct for said owner or its assigns, in a workmanlike manner, a 
single screw steel cargo steamer, according to plans and specitications in 
said contract set forth, to be delivered to said owner at the dock of the 

builder at , on or before the day of , 19 — , for which the 

owner was to pay to the builder the sum of dollars (|— — ), payable I 

as follows: [Here insert], I 

3. Said builder had, up to — — ~ , 19 — , contracted for all of the I 

materials, equipment, and supplies sufficient to complete said ship, and I 

a large portion of such material, equipment, and supplies had been duly ; 

prepared and delivered to the yard of said builder prior to said date. | 

The said builder had performed a large amount of labor under said con- 
tract prior to said date. The said builder, on said date, had fully com- 
plied with the terms of said contract, and was ready, able, and willing to 
complete the same in all particulars. The plaintiff on said date had fully 
complied with the terms of said contract, and was ready, able, and willing 
to complete the same in all particulars. 

4. By the Act of June 15, 1917 (40 Stat. 182) the President was 
authorized to modify, suspend, cancel, or requisition any contract for the 
building, production, and purchase of ships, and to purchase, requisition, 
or take over any ship then constructed or in the process of construction or 

thereafter constructed. The President, by order dated , 19 — , 

delegated said authority to the United States Shipping Board Emergency 
Fleet Corporation. 

* 5. By order dated , 19 — , the said United States Shipping 

Board Emergency Fleet Corporation, on behalf of the United States, re- 
quisitioned and took over from the plaintiff ail the property, rights, and 
interests of the plaintiff in or under said contract. A copy of said order 
is hereunto annexed and marked ^‘Exhibit ; / ■ . 

6. The fair and reasonable value of said property so requisitioned and 
taken and of which the plaintillC wiia,4cprived-on said — .day^nf-fr-rniA9^, 
as aforesaid, is — ^ — dollars (| ), with inter^t fromisaididay^^ i,.-:-'- 
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7, No actioi! lorn been liad on -said claim by tlie, congress or by any 

executive depaiiment of the government of ^the- United. ./S'tates; no person 
other tlian the plaint itf is the owner thereof or mterested timrem 
aHsiginnenl or transfer of this claim or of any part thereof or interest 
therein has been made. The plaintiff is Justly entitled to the amount 
idaimed Iho'cIii from the United states after allowing all just credits and 
olfsets. The plaintiff has at all times Ijorne true allegiance to the govern- 
ment of tlie United States and has not in any way voluntarily aided or 
abetted or given (mcoui^agement to rebellion against the goveriimeiit of the 
United States. The plaiiititT is a (*itizen of the United States. 

\V!i(*r(dore, the plaintiiT prays judgment against the United States for 
the sum of dollars (.f ), with interest, from — — 19-—. 


Attorney for plaintiff. 


Address. 

(VKHIFICATION) 

Note. ■ 

Bee Brooks -Scanlon Gorp. v. United 
States,,: 266 IJ. S.. 106, 68 h. ed. 934, 44 ' 

■Sup. 


(TlAin'HK FEDUKAI. POWER <T)MM1SSH)N 

:,Fo:rm. , .Fortn 

1030. Petition to B\‘deral Power Com- 1031. Petition to modify or to set aside 
'■/■■'■.',■■■■■ '■'-■■mission under ■ ■Natural ■'■'Gas ■Act. '''■'' ■ order'' of co^mmtsston. ' 

■of, ,1938. ■■; „■/■ 

iNTiionrcTiox. — The Federal Power Commission, composed of live mem- 
bers, was created by the Federal. Power Act (Act of June 10, 1920, as 
amendf^, 41 Slat. lOBB; U. S. C., Title 16, §■792). It ■■!«■' ■charged with' t^^^^ 
duty of administeiing that act. One of its principal functions is the 
issiianee of licenses to construct, operate, and maintain dams and similar 
stnietnres and projects necessary or convenient for the development and 
iinprovewKml of navigation and for the development, traimnisslon, and 
utilization of power in streams and other iMuiies of water over which 
congress has jurisdiclion. The i^oinmlssicm also regnlatw rates for the 
sale of electric energy in interstate comiiieri.‘e and authorizes the issuance 
of securities by public utilities engaged in this field. 

, The Fc-^cleral Power C'oinmission also aclHiinlstem the^'Niitural Gas Act 
(Act of June 2U 19B8, 52 glut. 821; IL S. Title 15, ck 15BK' which 
governs the mdlvities of pers«uis engjiged In transportation and sale of 
natural gas In interstate commerce. ■ ■ ■■ . 
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FEDERAL POWER COMMISSION 

1030, Petition to Federal Power Commission nnder Natural Gas Act 
. . of 1938, 

To D'le Fedoial Power (Commission : 

'The |H‘tJtiGnei% the Illinois . .Commerce Commissio.n, respectfully repre- 
seiits ; 

1. The |>etltioiier, tlie Illinois Commerce Commission, is a cominissiori 

nri;'oin7<(*(l nncl existing under the Public Utilities Act of the state of 
lllhiois, oik! a state commission within the meaning of §13 of the Natural 
Cos Act of 1938 (IT. S. C., Title 15, §Ti7c), having its principal office in 
the city of Illinois. 

2. The AB Company is a corporation organized and existing under the 
laws of the state of — — , having its principal office at — — , and is a 
natural gas company engaged in the transportation of natural gas in inter- 
state commerce for resale, within the meaning of §2 (6) of the Natural 
(las Act of 1938.. 

3. The CD Company is a corporation organized and existing under the 

laws of tiie state of , having its principal office at — — , and is a natural 

gas roinpany engaged in the transportation and sale of natural gas in 
iiilerstale commerce for resale. 

[Here follow detailed allegations showing nature and volume of business 
tlone by tlie company, operating arraiigements between the companies, 
ca])ital structure, net earnings of companies, dividends paid, and relation 
between earnings and capital investment.] 

4. The rates and charges for natural gas to the District charged 

hy AB Company, CD Company, and other public utilities are unjust and 

rnireasonaJile in that . The fixing of fair, just, and reasonable rates 

will materially aid this commiSvSion in fixing fair, just, and reasonable 
rates for gas sold to ultimate consumers in Illinois. 

Wherefore, the petitioner prays that the Federal Power Commission 
make an oi-der lixing fair, reasonable, and just rates for natural gas sold 
i)y AB Company, CD Company, and other public utilities in Illinois. 

Dated at , 19 — 

Illinois Commerce Commission 

By XY. 

Secretary. 

Ktatk or -- 
County or 

XY, btuiig ihily sworn deposes and says that he is the secretary and 
(Inly au{hor}ze<l re]>reseBtative of the Illinois Commerce Commission to 
subscribe and verify the foregoing petition, that he has read the same and 
knows the contents thereof, and the matters stated therein are true to the 
best of his knowledge,Tfhfdrmalkm atid belief. ’ ''' ' 

XY, 
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Siibsci'ibed and sworn to before me this — day of 


■, 19 —. 


Notary public. 


Note^ 

Federal Power Comm. v. Natural Gas 
Pipeline Co., 315 IJ. S. 575, 86 L, ed. 
1037, 62 Sup. Ct.7S6. See. Natural Gas 


Act of 1938 (Act of June 21, 1938, 52 
Stat. 821, § 4; 4 F. C. A., Title 15, § nic; 
U. S. C. A., Title 15, § 717c; id. IJ. S. C.) . 


IDSL .Peiitioil, t# BfiMliiy or to, Set Aside Order of Coiii.iriissioii. 

Ijiiited States Court of Appeals 
Foi-tiie— — 

ai3^ Couipaiij, 

p.etitioiierSj 

, . T* 

Fedoral Power Coiii:miss!oii, 

Respondent^: .. 

To the 'rriitofl Hrafes Court of Appeals for the Circuit: 

AB C<)iii|KiriT anil ri> Company being aggrieved by the order made by 

the Fc‘tlc*ral Ih)wc‘]’ C'oinmissioii on — , 19—, in a proceeding entitled 

Docket No, — , do hereby respectfully petition this Honorable 
Court piirsiuiiil fo lb) of Federal Power Act (U. S. 0., Title 16? 

§792), for a review of said order and respectfully show: 

1. The |K‘titioner AB Company is a corporation duly organized and 
existing under the laws of the state of — . Its principal place of business 
is at , ' 

2. The fietitiimer C.l> Company Is a corporation organized and existing 

imiler the iam''s of the state of •*— . Its principal place of business is 
at— — , ' . ■ 

3. On ~ — 19-—, the petitioners made application to the Public 

Servji?e f.Vuniiiiss!o?i for the state of — for authorization and approval 
of the Iransfer of all the property, franchises, rights, licenseSj and assets 
of said CD (''ompany to said AB Company. After due consideration said 
coiTiiiiissioii made an order on — 19—, finding that the proposed 

transfer is fair, reasonable, and in the public liitereRt, and granting said 
applleatfon, 

4. Dll — , 19— j the petitioners filed with the Federal Power 

Comiiiisslon a Jnlut application in a proceeding entitled ^^In the Matter of 

the AppIbaBiori of —2' On — — , 19—? «and after bearing on said 

appllc%‘itioiu the Federal Pom'er Commission made an order denying said 
application. A copy of said order is hereto annexed and marked 
hlbit A.” 

r>. On *— , the petitioners- filed with the Federal Power 

Commission an appli<aiticm for rehearing on said application. On 
'19~, tlie Federal Power (k^mmissifm made an order denying the applica- 
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tioii for rehearing. A copy of said order is hereto annexed and marked 
“Exhibit 

6. The petitioners respectfully aver that the said order made by the 

Federal Power Commission on , 19 — ^ is unreasonable, capricious. 

arbitrary, and contray to law, for the following reasons : 

1. The commission erred in finding that [here insert] in that said find- 
ing is not supported by substantial evidence. 

2. The commission erred in failing, to find that [here insert], in that 
such failure to find was contrary to nncontradicted evidence. 

3. The commission erred in holding that [here insert]. 

4. The commission erred as a matter of law in denying said application, 
in that [here insert]. 

Wherefore, the petitioners pray that said order of the Federal Power 

Commission made on , 19 — , be reviewed by this Honorable' Court, 

that said order be annulled and set aside, and that the. Federal Power 
Commission be directed to make an appropriate order granting to the 
petitioners the authority and approval applied for by the petitioners, and 
for such other and further relief as to the court may seem just. 

Kespectfully submitted, 


AB Corporation 


Note. 

Federal Power Comm. v. Pacific Power 
& Light Co., 307 U. S. 156, 83 L. ed. 
1180, 59 Sup. Ct. 766. See Federal 


By 

— — CD Corporation 
By 


Attorney for petitioners. 


Address. 

Power Act, §§203, 313, 49 Stat. 849, 
860; 5 F. C, A., Title 16, §§ 824(a), 
825(1) ; U. S. C. A., Title 16, §§ 824(a), 
825(1) ; id. U, S. C. 


GHAPTEE SIr-OFFICE OP PRICE ADMINISTRATION ' 

Form Form 

.1040. Protest. 1041. Petition for amendment, 

INTRODUCTION. — Tiic Office of Price Administration, at the head of which 
is the price administrator, is an agency created by the Emergency Price 
Control Act of 1942 (Act of January 30 , 1942, 56 Stat. 37, U. S. 0., Title 50, 
Appx. §901 et seq., 11 F. C. A., Title 50, Appx.,25). The price adminis- 
trator is clothed with authority to establish maximum prices and to ration 
commodities. His actions are subject 'to .review' exclusively by the Emer- 
gency Court of Ai>peals, a tribunal consisting of three or more judges 
designated by the Chief Justice of the Hnited States' from among United 
States circuit and district Judges. The creation of this court was also 
authorized by the Emergency Price Control Act of 1942. 
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( Eef erenee. 

For jiidifial review of actions of Office, 
of FMee Adnilnistrafloio see 'ch, .35. 

“Emerffonoy Coiitl of Appofils,” p. ;L1,6 
herein. 

Secret 11 ear in gs. 

Neither the adininistrator nor Ms rep- 
resentative can coiidnct secret hearings 
to examine purchaser of meat packer, 
hut is entitled to make ...such examination 
at a piihlic hearing, and while a witness 

10411. Protest. 


is not entitled^ to aticmd l>y counsel or 
a stenographer of his own choosing, yet. 
such coinisel and stenographer may at- 
tend 'hearings as members of t.hc‘ public 
and the stenographer may take notes 
of the ■proceedings, the court ^saying 
*‘We Americans " are distrust- 

ful and fearful of secret proceedings. 
Brown v. Baer (D. G.-IIL), — Fed. Supp. 

12 Law Week, § 2, p. 2185, decided 
Sept 16, 1943. 


Heerelary, 

C)fliee <if Ihdc'e 

WuHluiigtoit IX a 

Ali, hereby hies this protest against: 'the foIlo\¥mg provisioiis of' maxi- 

uiinii price regulation No. — (order No. ~— ) (Price Schedule No. ) iss'ued 

— (effedlveon — -«)y'to wit : ' 

1. The protestaiit Aft whose post-office address is , is engaged 

in the liiisiness of — - . at He is subject to the afon^said provisions 

ill the fidlowiiig niair j llere Insert]. 

2. This |>rolest is tiled in behalf of the ]>rolestant by UD, whose post- 

office address is . All conimiinicat inns relating to this protest 

should be sent to said VD at — - — ^ — . 

R. The protestant makes the following obj<Hdioiis against the said pro- 
visions: [Hei'e follow^s eiuiineration]. 

4. In sup]H>rt of said ofijecticms. tlie protestant alleges the following 
facts: [Here Insert]. 

5. The gi*oiinils of this protest arose on , 19 — , liy reason of the 

following facts : [Here insei't]. 

Wherefore, the pi'otestant reqin^sts that the following modifications be 
made in llie provisions of said maximum price regniation (order) (price 
schedule) : [Here insert]. 




Htate of — , 1 

, , ^ Ibb : 

UOIJNTV OF j 

AB, lieliig duly sworn, says he is the protestant herein, that this protest 
and the documents filed tberewitli were prepared in good faith and that the 
facts alleged are true to the best of his knowledge, information, and belief, 
that of the facts alleged the following are known to be true: [Here insert], 
and the following a.re alleged on information and belief: [Here Insert]. 



Sworn to before me tins — day of — — , .19—. 

Notary public, 
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Emergency Price Control Act of 194*^, 
§208, 56 Stat. 31 (11 F. C. A„ Title 50, 
Appx. .25; U. S. C. A., Title 50, Appx. 
§901 et seq.; id. U. S. . 'C.); Revised 
Procedural Regulation No. 1, of the Office 
of Price Administration, Rules 26-30. 

To tlie lIoiio.i*able tlie xidministrator. of the Office of Pri.ce Administra- 
tion: . 

The petition of AB respectfully shows ' 

1. The petitioner AB resides. at and i.s engaged in tlie business 

of , and has his principal place of business at ~ — 

2. This petition relates to Maximum Price Regulation No. — ? issued 

on — ,19 — . , . ' * 

2. The petitioner is subject to (affected by) the provisions of sai<l 
maximum price i^egiilation in the following manner: [Here insert]. 

4. The petitionei' respectfully petitions that the following amendment 
be made to the said maximum price regulation: [Here insert]. 

5. The fuets which make the foregoing amendment necessary and ap- 
propriate are as follows: [Here insert]. The evidence in support of the 

foregoing facts more fully appears in the affidavits of and 

hereto annexed. 

Wherefore, the petitioner prays that Maximum Price Regulation No. — , 
issued on , 19— be amended as aforesaid. 


Petitioner. 


Address. 


State op 
( loUNTY OF 

AB, being duly sworn, says that he is the petitioner above named, and 
that the facts alleged in this petition are true to the best of his knowledge, 
information, and belief. 

Swmm to before me tliis day of -- — , 19 — . 


Notary public. 

' 'NoteYt , .. 

See Revised Procedural Regulation No. 

1 of the Office of Price Administration, 

Rules 20, 21. 

(Emergency Price Control Act of 1942, 'see 11 F. C. A., Title 50, Appxs. 25, 48; U. S. ' 
-C-;',A^, Appic. .§;'901 ' et. 

Attorney Fees. lees rendered were worth more than the 

In a suit involving |60, an attorney’s sum awarded. Whatley v. Love (La. 
fee of $25 was adequate, although sexy- App.), 13 So. (2d) 719. 



Notes. 

Paragraph No. 5 should be used if 
protest is based on facts arising after 
date of issuance of maximum price regu- 
lation. 


1041. Petition for Amendment. 
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Co'EStituticiiiality, ■ 

III an action by the price administrator 
against a private citiisen to enjoin alleged 
violations of regulations under this act, 
the defendant m-oiild have the right to 
question the constitutionaiity of the act. 
The court would permit inquixT into 
errors in the regulations under the gen- 
eral idea and preeminent requisite that 
a regulation must be fair and equitable, 
and may require plaintiff to make out 
Ms ease before he shall be entitled to 
injunction. Bx'own v. Wyatt Food Stores, 
Inc. (B. C.-Tex.), 49 Fed. Supp. 538. 

The provision of this act that the 
constitutionality of such act can be con- 
sidered only !)y the Court of Emergency 
Appeals siilqect to review by the 'United 
States Supreme Court is a valid pro- 
vision. Whatley v. Love (La. App.), 13 
So. (2d) 719. 

Construction,. 

Persons, corporations, partnerships, 
and other business organizations render- 
ing these services are ‘‘producers” within 
the meaning of the plmase in § 302(c) 
of this act. ' 40 0. A. CL Oct. 27, 1942. 

This act is not a penal statute al- 
though it imposes a penalty of treble 
damages..' 'Whatley v. Love (La. App.), 
13 So; (2d) 719. 

Section 205 (e) of this act was not 
enacted to make public informers of the 
general public. Tropp v. Great A. & P. 
Tea Co., N. J. ---,'32 Atl. (2d) 717. 

Consumer Actions. 

A consumer’s right to bring an action 
for the sum of $50, conferred by § 205 (e) 
of this act, does not make a judgment for 
this amount mandatory in the absence of 
language Imposing a fixed liability on 
the seller. Hall v. Chaltis (DIst of CoL), 
31 Atl. (2d) 699; Brown v. American 
Stores, Inc. (List, of Col), 32 Atl (2d) 
S8S. 

Where there was no evidence of an 
Intent to violate the ceiling price and 
the shelves were properly posted but 
through what was apparently an inad- 
vertence on the part of a clerk the wrong 
ceiling price was placed on a can of 
Campbell’s soup, the court properly lim- 
ited the recovery of the consumer to $5.00 
instead of the maximum of $50.00. 
Brown v. American Stores, Inc. (Bist. 
of CoL), 32 Atl (2d) 388. 

Viewed in s reasonable light § 205 (e) 
does not mean that every shopkeeper 
: who makes an overcharge of even a few 
cents must forfeit $50.00 to every cus- 
; tome? who decides to sue. Tropp v. 
V Great A. A F. Tea Co., --- N. J, 32 

(2d) 717. 

Unless plaintiff can show tliat the 
I' ,, Commodity was purchased *‘for use or 
'‘:;';^ittuinption” and not merely to enrich 


himself at the expense of the man in 
business there should be no, recovery. 
Tropp V, Great A. & P. Tea, Co., — - N. J. 

32 Atl {2d) '717. ; ^ 

' Fifty dollar recovery permitted,; under 
the circumstances of the case, in one 
action involving the sale of a quart jar 
of Miracle Whip Salad Dressing and no 
recovery permitted in the case of an- 
other sale of the same article at the same 
price, Tropp v. Great A. & P. Tea Co,, 
_ N. J. — , 32 Atl (2d) 717. 

Injunction. 

Where statutory conditions for the 
issuance of an injunction under this act 
are satisfied, the existence of the usual 
equitable grounds for relief, such as 
irreparable damages, need not be shown. 
Henderson v. Burd (C. C. A. 2), 133 Fed. 
(2d) 515. 

Where, in an action by the adminis- 
trator of the Ofiice of Price Administra- 
tion to enjoin violation of this act,^ it 
appeared from supporting and opposing 
affidavits upon motion for summary 
judgment for defendant that there was 
a genuine issue of fact, the motion would 
be denied. Henderson v. Glosser (D. C.- 
Pa.), 46 Fed. Supp. 468. 

In an action to enjoin violations of this 
act, the plaintiff has clear burden to show 
violation of the act. Henderson v. J. B. 
Beaird Coip. (D. C.-La.), 48 Fed. Supp, 
262. 

Jurisdiction. 

An action was properly brought in a 
city court to recover $50 for violation 
of maximum rent regulation even though 
city court did not conduct a jury trial 
because the constitutional amendment 
guaranteeing right to trial by jury when 
the amount involved is over $20 applies 
only to federal actions. Whatley v. 
Love (La. App.), 13 So. (2d) 719. 

A suit to recover damages for violation 
of maximum rent control regulation was 
properly brought in a city court, but 
the question of constitutionaiity of this 
act could be considered only by the 
Court of Emergency Appeals, subject to 
review by the United States Supreme 
Court. Tolle v. Love (La. App.), 13 So. 
(2d) 724, 

Maximum Rental 

In determining whether maximum 
rents established in the regulation are 
generally fair and equitable, considera- 
tion must be given to the overall opera- 

■ tions of the landlord’s properties as 
business units. Increased income due to 

, fewer vacancies may be offset against 
increased costs of operation. Chatlos 
y. Brown (Em. C, A.), 136 Fed. (2d) 
490. 

■ Where basic rental of apartment to 

■ p&mon had been established at vk 
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per week, if landlord wished to charge 
a higher rent when a family of six 
moved in he should proceed in conform- 
ity with the rent regulations under this 
act by filing a petition for adjustment 
to increase the maximum rent allowable, 
Henderson v. Gandy (D. C.-Pa.), 47 Fed. 
Siipp. 381. 

Protest against Rent Regulations, 

In proceeding to review an order de- 
nying a protest against provisions of 
maximum rent regulation in a defense 
rental area, the petitioner had the bur- 
den of proving his contention that econ- 
omies in operation did not represent 
real savings and should not be used to 
offset increases in certain items of ex- 
pense because the economies resulted 
from deferred maintenance expenditures 
which would eventually have to be made, 
Chatlos V. Brown (Em. C. A.), 136 Fed. 
(2d) 490. 

Changed conditions making rent regu- 
lations unfair or inequitable would afford 
to the landlord fresh ground for protest 
under § 203 (a) of this act, and review in 
the Emergency Court of Appeals under 
§204 (a). Chatlos v. Brown (Em. C. 
A.), 136 Fed. (2d) 490. 

Remedies of Landlord. 

This act provides for an adequate ad- 
ministrative and judicial review of pro- 
tests and petitions for adjustment filed 
in behalf of the landlord; hence the land- 
lord is not entitled to an independent 
judicial determination of both facts and 
law by a three-judge federal district 
court on the issue of confiscation. Hen- 
derson V. Kimmei (D. C.-Elans.), 47 Fed. 
Supp. 635. 

A landlord wishing to enjoin enforce- 
ment of a rent order of the Ofixce of 
Price Administrator should have sought 
relief through a protest or a petition of 
adjustment, and if aggrieved by the 
administrative decision, through a com- 
plaint filed with the Emergency Court 
of Appeals set up by this act; and a 
three-judge federal district court had 


no power to award any relief, lleiicierson 
V. Kimmei, (D. C,-Kans.), 47 Fed. Supp. 

635. 

Subsidy Payments. 

The Secretary of Agriculture is not 
precluded by any jirovisioii in this act 
or in the First Supplemental .National 
Defense Appropriation Act, 1943, from 
paying subsidies otherwise authorized by 
law to canners of tomato juice under .the 
circumstances stated. 40 0. -A. G. — 
Aug. 13, 1942. 

The authority conferred by ,§2(e) ,of 
this act upon corporations created, under , 
§ 5d of the Reconstruction Finance' Cor- 
poration Act (4 F. C. A,, Title 15, § 606b, 
U. S. C. A., Title 15, § 606b; id. U. S. G.), 
includes authority to make subsidy pay- 
ments for the type,' of services described 
in § 302 (c) of the former act when these 
services are rendered with respect to 
materials defined by the President as 
strategic or critical. 40 0 . A. G. — , 
Oct. 27, 1942. 

Transactions in Tires. 

The word ‘^deliver^^ in tire rationing 
regulation of the Office of Price Admin- 
istration applies to action of collector 
of customs in refusing to hand over im- 
ported tires to the importer although 
there is no question of importer's title 
and it has complied with all customs 
regulations and requirements. Standard 
Oil Go. V. Angle (C. C. A. 5), 128 Fed. 
(2d) 728. 

Where title to tires had passed prior 
to the promulgation of regulations stop- 
ping transactions in new tires, but de- 
livery had not been made, it was the 
duty of the seller to deliver them to the 
buyer when required to do so by the 
buyer; nevertheless, the administrator of 
the Office of Price Administration was 
entitled to an injunction preventing de- 
livery of the tires, to be dissolved if 
the administrator should determine that 
the tires are not needed for public use. 
Henderson v. Smith-Dougiass Go., Inc. 
(D. C.-Va.), 44 Fed. Supp. 681. 


CHAPTER 35— EMERGENCY COURT OF APPEALS 

■'•Form..' Form 

1050. Complaint to review regulation or 1052. Application for leave to introduce 
order. additional evidence. 

• 1051. Complaint to review price sched- 1053. Motion to consolidate, 
ule. 


Inteodtjction. — The Emergency Court of xAppeals was created by §204 
of the Emergency Price Control Act of 1942 (Act of Jan.'' 30, 1942^ 66 'S tat. 
23^ 31; U. S. C.j Title 50, '.'AppxJ §901 et seq.) and consists of three or 
more Judges designated from time to time by the Chief Justice of the 
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IIiuLmI Hinivs frooi <*ir<*uil aiHl dlsirkt judges. Il exidiisive 

Jiiidsdictloii to riniow fise validity of regiilatioos, orilors, and pric'e seliediiles 
promiilgalod by llio adiwinintrator of the Office of Price Adioini-stratioii. 
PrfXieedings to that end are iosliliited by tiling a eoniplaiiit with the court 
within t flirty days after denial or partia.] deivial of a |H'ote>st tiled with the 
adniiiiistnUor. The fu^adquarters of the eoiirt are in Washiiig1<ai, 1). C., io 
tlu^ building of the UnittMl States Court of Appeals for the .District of 
i 'oliiml'da. 


Censtitiitional Law, 

The power to lix maximum rents for 
housing accommodations is within the 
war power conferred upon congress by 
the constitution and this power was 
constitutionally delegated to the price 
administrator by the Emergency Price 
Control Act of 1942 (11 F. C. A., Title 
.50, ..Appx, 25; IL S. €. A., Title 50,. 
Appx. § 901 et seep; id. U, S. C,). Taylor 
V. Brown (Em. C. Ad, 137 Fed. (2d) 
■654. 

Price Regulations. 

The administrator i.s not required to 
make formal findings of fact in support 
of his regulations; all that is rt?quired 
in the case of a price regulation is ‘*a 
statement of the considerations involved 
in the issuance of such regulation.^' 
Montgomery Ward & Co., Inc. v. Bowles 
(Em, C, A. 1943), Fed. (2d) 

Regulations in General. 

Regulations issued by the administra- 
tor are pi*esumptively valid. Montgom- 


ery Ward & Co., Inc. v. Bowles (Em. 
C. A. 1943), -— Fed. (2d) — . 

The existence of a state of facts which 
justify a regulation issued by the ; ad- 
ministrator’, is . assumed , without the ne- 
cessity of ‘ pi'oof ' thereof by the admin- 
'istrator. Montgomery Ward & Co., Inc. 
V. Bowies (Em. C. A. 1943), — Fed. 
(2d) 

Rent Regulations. 

In the case of a rent regulation the 
necessity for the regulation of rents in 
the defense-rental area is .required to 
be stated in the declaration and desig- 
nation of the area which is required to 
l>i‘ issued BO days in advance of the 
rent regulation itself, but the act calls 
only for a summary recital of the basic 
facts from which the conclusion has been 
drawn. Montgomery Ward & Co., Inc. 
V. Bowles (Em. C. A. 1943), -- Fed. 
C2d) — , 


lOISO, Complaiiit to Review Reg'ulalion or Order. 

Emergency Court of Appeals 

John Doe, 

Complainant, 


Price Administrator, 


Respondent. 


Complaint 


The complainant alleges: 

1. The {'ompla inant is engaged in the business of — , and has his 

pidndpal pla€<^ of business at — — , ' 

2. On — — — , 19—, tlie respondent Price Administrator, issued ‘ 
a regulation (order) nninbered ~ in words and figures following: [Here 
insert copy of regulation or order]. 

(Or in the alternative: 

a copy of which is ^^lnt^xe(l hereto, marked ^^Exhibit and made a part 
of this complaint). 
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T1h‘ , is subject ■ to the provisioos, of* Scilri regiilat.ieri 

(order). . ' ' 

4. On — — , 19 — , th,e complainaiit filed a, protest, .with, tlie re- 

sponderit speeifi,eali.Y setting forth objections to certain provisions of said 
regiila.t:ioii The said protest was in wo.rds and figures following;, 

[A copy of said protest is hereto -annexed, marked “Exhibit BA and,, made 
a part of tills, complaint]. ' ■ ■ - 

5. On — — , 19 — , the. respondent denied said protest. 

6. Tlie comjilainant has' been aggrieved hj .the denial of said' protest; i'n 

that . 

7.. The compiaiiiaiit specifies, a>sserts, .and intends to rely upon tlie 
following objections to the said regiilatioii (order) : 

1. That said regulation (order) is not in accordance with law, on the 
ground that [here insert]. 

2. Tiiat said regulation (order) is arbitrary and capricious, on the 
gronnd that [here insert]. 

Wluu'efore, the complainant prays that the enforcement of the afoi-esaid 
regolatioii (order) be restrained and enjoined and that the said regulation 
(order) be set aside and adjudged null and void. 


Attorney for eomplainaot, 


Address, 

Cross-References. of such complaint the court shall have 

Complaint in consumer's action for exclusive jurisdiction to set aside such 
treble damages, see Form 119. regulation, order, or price schedule, in 

Fozm of complaint, rule 16, p. 269 whole or in part, to dismiss the com- 
this supplement. Pl^mt, or to remand the preceding: 

Provided, that the regulation, order, or 
Notes. price schedule may he modified or re- 

Em ergency Price Control Act of 1942, scinded by the Administrator at any 
§ 204 (a), Act of Jan. 30, 1942, 56 Stat, time notwithstanding the pendency of 
31 (11 F. C. A., Title 50, Appx. 25; such complaint. No objection to such 
U. S. C. A., Title 50, Appx, § 924; id. regulation, order, or price schedule, and 
U. S. C.), provides: “(a) Any person , no evidence in support of any objection 
who is aggrieved by the denial or partial thereto, shall be considered by the court, 
denial of his protest may, within thirty unless such objection shall have been 
days after such denial, file a complaint set forth by the complainant in the pro- 
with the Emergency Court of Appeals, test or such evidence shall be contained 
created pursuant to subsection (c), speci- in the transcript. * If application is 
fying his objections and praying that made to the court by either party for 
the regulation, order, or price schedule leave to introduce additional evidence 
protested be enjoined or set aside in which was either offered to the Admin- 
whole or in part. A copy of such com- istrator and not admitted, or which 
plaint shall forthwith be served on the could not reasonably have been offered to 
Administrator, who shall certify and file the Administrator or included by the 
with such court a transcript of such Administrator in such proceedings, and 
portions of the proceedings in connection the court determines that such evidence 
with the protest as ax'e material under should be admitted, the court shall order 
the complaint. Such ti*anscript shall in- the evidence to be presented to the 
elude a statement setting forth, so ikt Administrator.^ The Administrator shall 
as practicable, the economic data :and ^ ;px*omptly receive the same, . and such 
other facts of which the Administrator other evidence as he deems necessary or 
has taken official notice. Upon the filing proper, and thereupon he shall certify 
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and .file .with the conrt a transcript 
.thereof and any modification made in 
the regnlation, order^ or price schedule 
as a : result thereof; except that on re- 


HOTES TO 

Review of' Regulations, 

., When a person subject to a price or 
rent regulation deems it invalid he may 
'Within the limited time fixed by the 
act seek to have it set aside by the 
Emex'gency Court of Appeals, § 204(a). 
But first he must file a protest with the 
Administrator in order to give that offi- 
cial an opportunity to grant relief if 
he thinks it is called for, § 203(a). The 
protest proceeding before the adminis- 
trator is judicial in character since in it 
the proicfstant seeks individual relief 
from the regulation, Montgomery Ward 
& Co,, Inc. V. Bowies (Em, C. A. 1943), 
,138 Fed. (2d) 660. 

The administrator is under no duty ' 
to., incorporate in the record, in a com- 
plainant's protest proceeding or in the 
transcript filed in the Emergency Court- 
of Appeals, the cwldence which supports 
the facts set forth in the statement of 
considerations accompanying the regula- 
tion or the facts set forth in the opinion 
denying the protest. Montgomery Ward 
.'&' ,€o',, Inc. V. Bowles (Em. C. A. 1943), 
138 Fed. {2d) 669. 


quest by the Administrator, any such 
evidence shall be presented directly to 

the court/’ 


DECISIONS 

Where challenge ^ as to validity of 
amendment to maximum price reg'ula- 
tion was. not included in complaint, it 
came to late to be considered by the 
Emergency Court of Appeals., Hiekok 
Oil Corp. V. Fleming, (EmCA), 161 F. 

(2d) m 

Where non-processing slaughterer 
challenged maximum prices for veal he 
had the burden. - of proving that - such 
.prices were arbitrary and capricious. 
Counselman v. Flem.ing, (EmCA), 161 P. 
(2d) 203. 

.Review of maximum price ■ regulation 
is restricted to issues raised in brief of 
complainant. Publicker Industries, Inc. 
V. Fleming. (EmCA), 162 F. (2d) 742_. 

Price administrator may not establish 
retroactively legal maximum prices to 
be applied in pending enforcement action 
against complainant. Senderowitz v. 
eiark, (EmCA), 162 F. (2d) 912. 

Enforcement action against complain- 
ant did not make moot the issue pre- 
sented by proceedings to review order 
of administrator denying protest. Korach 
Bros. V. Clark, (EmCA), 162 F. (2d) 
1020. 


1051* . Complaint to Review Price Schedule. 


John Doe, 


Emergeuey Court of Appeals 


Complainant, 


V. 


I Complaint 


Price Administrator, 
Respondent. 


The complainant alleges : 

1. The complainant is engaged in the business of , and has his 

principal place of business at -- — - — 

2 , On — 19—, the respondent — Price Administrator Issued 

a price schedule of prices of [here name commodity], in words and figures 
following: [Here insert copy of price schedule]. 

(Or in the alternative: 

a copy of which is annexed hereto, marked ^^Exhibit A/^ and made a part 

of tills complaint. The said price schedule became effective on , 

19—.) 


203 


EMERGENCY COURT OP APPEALS 


Form 1052 


5. The complainant is subject to said price schedule, 

4.. On ■ — - , 19 — , the complainant filed a protest with the re- 
spondent specifically setting forth objections to certain provisions of said 
price schedule. The said protest was in words and figures following: 
[A copy of said protest is hereto annexed, marked ^'■'Exhibit B ” and made 
a part of this complaint] . 

5., On , 19 — , the respondent denied said protest, 

6. The complainant has been aggrieved by the denial of said protest in 

that . 

7. The complainant specifies, asserts, and intends to rely on the follow- 
ing objections to said price schedule : 

a. That said price schedule is not in accordance with law, on the 
ground that [here insert] . 

b. That said price schedule is arbitrary and capricious, on the groimd 
that [here insert]. 

Wherefore, the complainant prays that the enforcement of the aforesaid 
price schedule be restrained and enjoined and the said price schedule be 
set aside and adjudged null and void. 


Attorney for complainant. 


Address. 

Cross-Reference. 

Complaint in consumer’s action for 
treble damages, see Form 119. 

1052. Application for Leave to Introduce Additional Evidence. 

(Caption.) 

The complainant hereby applies for leave to introduce additional evi- 
dence in the above-entitled proceeding. 

The complainant hereby makes the following offer of proof with lespecr 
to the additional evidence sought to be introduced: 

The character of the additional evidence is as follows: [Here insert]. 

The form of the additional evidence is as follows: [Here state names 
of witnesses if oral testimony is to be offered, or list of documents if 
evidence is to be documentary]. 

The additional evidence would show if admitted that [here summarize 
what the evidence would show]. 

ns* The foregoing evidence was offered to the price administrator and not 

admitted [cite pages of transcript] 

o& 

The foregoing evidence could not reasonably have been offered to the 
price administrator for the following reasons : [Here insert] , 
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the court' a transcript quest by the Administrator, any such 
modification made in evidence shall be presented directly to 
^ne icguiation,. order, or price schedule the eourtf’ 
as a result thereof; except that on re- 

NOTES TO DECISIONS 


Review'' of ' Regulations. 

.'When a person subject to a price or 
rent Regulation deems it invalid he may 
within the .limited ti,me 'fixed by the 
act .seek, to, have it set aside by the 
Emergency Court of Appeals, § 204(a). 
But first he must file a protest with the 
Adnumstrator in order to give that offi- 
cial an opportunity to grant relief if 
he thinks it is called for, § 203(a). The 
protest proceeding before' the adminis- 
tmtor IS judicial in character since in it 
the protestant seeks individual relief 
from the regulation. Montgomery Ward 
4 Go., Inc. V. Bowies (Em. C. A. 1943), 
.138 Fed. (2d) 669. 

, ■ The administrator is under no duty ' 
to incorporate In the record, In a com- 
.piain,ant/s jn^otest proceeding .or in the 
■ transcript filed in the ^ Eme,rgency Court 
„,-of .Appeals, the evidence which supports., 
the facts set forth in the statement of ' 
..considerations accompanying the regula- 
tion or the facts set forth in the opinion 
,;,de.nyi.ng the protest. ■ Montgomery Ward 
m Go., Inc. v. Bowles (Em. C. A. 1943), 
m Fed. (2d) 669. . * 


Where challenge as to validity of 
amendment to maximu’in price regula- 
tion was. not included ' in. complaint, it 
came to ■ late to be considered by, ' the 
Emergency Court of Appeals. Hickok 
Oil Corp. V. Fleming, (EmCA), 161 F. 
(2d) 199. 

Where non-processing . slaughterer 
challenged maximum .prices for veal he 
had the burden of,, proving that , such, 
' prices were ' arbitrary and capricious. 

: Counselman v. Fleming, (EmCA), 161 F.. 
(2d) 203. 

Review of maximum price regulation 
is restricted to issues raised in brief of 
complainant. Pubiicker Industries, Inc. 
V. Fleming. (EmCA), 162 F. (2d) 742. 

Price administrator may not establish 
retroactively legal maximum xirices to 
be applied in pending enforcement action 
against complainant. Senderowitz v. 
Clark, (EmCA), 162 F. (2d) 912. 

Enforcement action against complain- 
ant did not make moot the issue pre- 
sented ^ by proceedings to review order 
of administrator denying protest. Korach 
B^ros. V. Clark, (EmCA), 162 P. (2d) 


1051. Complaint to Review Price Schedule. 


John Doe, 


Emergency Court of Appeals 
Complainant, 


Price Administrator, 
Respondent. 


Complaint 


and has his 


The complainant alleges : 

1. The complainant is engaged in the business of - 

’ principal place of business at — . 

^ 2. ^ On —— , 19 tlie respondent - — — ^ Price Administrator issued 

a pi ice schedule of prices of [here name commodity] j in words and figures 
following; [Here insert copy of price schedule]. 

'■ (Or in the alternative: 

annexed hereto, marked “Exhibit A,” and made a part 
;M this complaint. The said price schedule became effective on 
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3* The complainant is subject to said piice scliediile. 

4. On 5 19—, the complainant .filed a protest with the : .re- 

spondent specifically setting forth objections to certain provisions of said 
price schedule. The said protest was in words and figures following: 
[A copy' of said protest is hereto annexed, marked ^"^Exhibit B,” and made 
a part of this complaint] . 

5. : , On , 19 — , the respondent denied said protest. 

6. The complainant has been aggrieved by the denial of said protest in 

that . 

7. The complainant specifies, asserts, and intends to rely on the follow- 
ing objections to said price schedule : 

a. That said price schedule is not in accordance with law, on the 
ground that [here insert]. 

b. That said price schedule is arbitrary and capricious, on the ground 
that [here insert] , 

Wherefore, the complainant prays that the enforcement of the aforesaid 
price schedule be restrained and enjoined and the said price schedule be 
set aside and adjudged null and void. 


Attorney for complainant. 


Address. 

Cross-Reference. 

Complaint in consumer's action for 
treble damages, see Form 119. 

1052. Application for Leave to Introduce Additional Evidence. 

(Caption.) 

The complainant hereby applies for leave to introduce additional evi- 
dence in the above-entitled proceeding. 

The complainant hereby makes the following offer of proof with i-especr 
to the additional evidence sought to be introduced: 

The character of the additional evidence is as follows; [Here insert]. 
The form of the additional evidence is as follows: [Here state names 
of witnesses if oral testimony is to be offered, or list of documents If 
evidence is to be documentary]. 

The additional evidence would show if admitted that [here summarize 
what the evidence would show]. 

The foregoing evidence was offered to the price administrator and not 
admitted [cite pages of transcript] 

. OE 

The foregoing evidence could not reasonably have been offered to the 
price administrator for the following reasons: [Here insert]. 
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Tiie foregoing evidence is necesssary to" a ■ proper disposition of the case 
for the foilowiiig it?a.soiis: 


Attorney for complainant. 


' ' Address. 

Dross- Reference. , 

Introduction of evidence by leave of 
Court, rule 23, p. 272 this supplement. . ■ ■ ' ' 


NOTES TO DECISIONS, 


Where complainant by leave of United 
States District Oourt "filed complaint 
under Section 204(e) 1 of Emergency 
Price Control Act (1,1 ,F. C. A., Title 50„ 
Appx, 25, U. S. G., Tit.' 50, Appx. 924(e), 
seeking determination as to invalidity of 
maximum price regulations relating to 
used }‘efrigerators, vacuum cleaners, and 
washing machines, objection was made 
to complaimuiCs application for leave to 
introduce additional evidence, under Rule 


18a (Rule ".23 of the Revised Rules) as 
being too uncertain because it did not 
recite specific facts to be introduced. 

Complainant^s a p p 1 i c a t i o n stated 
whether prefen*ed evidence was written 
or oral, described witnesses who would 
give oral evidence, and documents w^hieh 
constituted WTitten evidence, and sum- 
marised facts to be established. It suffi- 
ciently complied with Rule 18(a). 
Flourney. v. Bowles, 148 P. (2cl) 97. 


1053, Motion to Consolidate. 

(Caption.) 

The eom|)la]iiant mo\'e.s that the above-entitled proca?eding be eonnolidated 
witli the proceeding cmlitled , Complainant v. , Price Adminis- 

trator,-' Docket No. — , on the ground that said proeeedingn involve com- 
mon (|Tiestion,s of law ifaci), to wit: [Here insert]. 


Attorney for complainant. 


Address, 

Cross-Reference, 

Consolidating similar cases, rule 24. 
p. 273 this supplement. 


CHAPTEB AND SAILORS' (MVIL RELIEF ACT 

Form Form' 

1060. Affidavit that defendant m not in 1062, Affidavit of inability to determine 

military service. whetlier defendant is in military 

1061, Affidavit that defendant is , iii' , , service and application for ap- 

military service and application '■ . ' pointment of attorney. 

for appointment of attorney. 1063. Oiiler appointing attorney for 

. party in military service, 

■1064' Order directing default judgment 
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Form Form 

1065. .Motion to open default judgment. 1069. Order .granting stay , of proceed- 

1066. Order opening default judgment. ings. 

1067. Motion for stay of proceedings 1070. Order granting stay .of execution. 

by soldier in person. 1071. Order denying sta.y, 

1068. Motion for stay of proceedings 

filed by third person on behalf 
of soldier. 

T'ntro.duction.— T he Soldierw' and Sailors’ Civil Relief Act of 1940 (Act' 
of Oct. 17, 1940, 54 Stat, 1178; U. S. C.,- Title 50, Appx, § 501 et Kseq.) 
limits the entry of Judgments by default against persons in the military 
or naval service, and confers on the courts in their discretion authority to 
grant stays of proceedings in any civil action to which such a person is a 
party. It is essential that strict compliance be had %vitli the requirements 
of the statute, especially in cases in which a Judgment by default is sought. 
In such instances proof must be submitted whether the adverse party is in 
the armed forces and, if he is, certain protective measures prescribed by 
the statute must be taken. 

1060. Affidavit that Defendant is Not in Military Service. 

(Caption.) 

AB, being duly sworn, dep>oses and says: 

1. He is the attorney tor the plaintiff herein. 

2. John Doe, defendant herein, is not in the military servicej as appears 
from the following facts: [Here state facts in detail. The following are 
illustrative]. 

On , 19 — , the deponent called on (telephoned to) the defendant 

at his residence at . In response to inquiry, the defendant stated that 

he was not in the military service and was employed by , at . 

OE 

On , 19 — , the deponent called at defendant’s home at , 

and interviewed his wife, who in response to inquiry stated that the 
defendant was employed at in the capacity of . 

OR 

On , 19 — , the deponent telephoned to the Company at 

, and in response to inquiry was informed by the personnel manager 

dial a, person named John Doe was employed there in the capacity of , 

and that a(‘cording to tiie company’s record the residence of said John Doe 
. q^be said rcvsidence is the residence of John Doe, defendant herein. 



Address. 

Subscribed and sworn to before me this day of -- — , 19—. 

Name. 
Official character. 
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Note. 

' Soldiers* and' Sailors* Civil Relief Act, 
,§200,.(1) and (3), Act of O'ct. 17 , 1940 , 
64 ,Stat. 1180 [11 F, G.. A., Title 60 , 
Appx. 9; U, S. a. A., , Title 50,' Appx. 
§501(1) (3); id.' U* S. C.], provides; 
' 41 ) In any action or proceeding com- 
menced in any court, if there shall be 
a default of any appearance by the 
defendant, the plaintiff,' before entering' 
judgment shall file in the . court an affi- 
davit setting forth facts showing that 
the defendant is not, in military service* 
If unable to file such „ affidavit plaintiff 
shall in lieu thereof file an affidavit 
setting forth either that the defendant 
is in the military ■service or that; plaintiff 
is not able to cleteraine whether or not 
defendant is in such service. If an 
affidavit is not filed showing that the 
defendant is not. in the military service,- 
no judgment shall be entered without 
first securing an order' of court directing 
such entry, and no such order shall be 
made If the defendant is in such service 
until after the court shall have appointed 
an attorney to represent defendant and 
protect ' his interest, and the court' shall 
on application make such appointment. 


Unless it appears that the defendant is 
not in such service the: court ' may re- 
quire, as a condi'fcion , .before judgment, is 
■entered, that the plaintiff .a , bond 
approved by the court ' conditioned to 
indemnify the defendant, if in military 
service, agai.nst' any loss o.r damage that 
he may suffer by reason of any judgment' 
should the judgment be thereafter set 
aside in whole or in part. And the court 
may make such other and, further order 
or enter such judgment as in its opinion 
may be necessary to protect the rights 
of the defendant under this Act. 

asft ^ 1$: 

“(3') In any action, or proceed,!iig in 
which a person in military service is, a 
party if such party does not ' personally 
appear therein or is not represented by 
an authorized attorney, the court may 
appoint an, attorney to represent hi'm; 
and in such case a like bond may' be 
required and an order made to protect 
the rights of 'such , person. But no at- 
torney appointed under this Act to pro- 
tect a person in, , military . service shall 
have power to waive any right of the 
person for whom he is appointed or bind 
him by his acts.” 


1061. Affidavit that Defendant is in the Military Service and Applica- 
tion for Appointment of Attorney. 

(Caption.) 

AB, being duly Rworn, deposes and says : 

1. He is the attorney for the plaintiff herein. 

2. John Doe, the defendant herein, is in the militai’y service, as deponent 
is informed and believes, to wit in the United States Army. John Doe is 
not represented by an attorney and deponent requests the court to appoint 
an attorney to represent the defendant and protect his interest, pursuant 
to the provisions of the Soldiers’ and Sailors’ Civil Belief Act (U. S. C., 
Title 50, Appx. §501 et seq.). 

— AB. 


Address. 

Subscribed and sworn to before me this day of , 19 — . 


Name. 


Official character. 
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i§62. Affidavit of Inability ■ to -Beteriniiie Whether Deferiiant is in 
Military Service and Application for Appointment of At- 
torney* 

(Caption.) 

ABj being duly sworn, deposes and says : 

1. He is the attorney for the plaintiff herein. 

2. ' After use of due diligence to ascertain the facts, he is iiiiabie to 
determine whether or not, John Doe, defendant herein, is in the military 
service. 

3. John Doe is not represented by an attorney and deponent requests 
this court to appoint an attorney to represent the defendant and protect 
his interest, i3iirsnant to the provisions of the Soldiers’ and Sailors’ Civil 
Relief Act (U. S. C., Title 50, Appx. § 501 et seq.). 

— „AB. 


Address. 

Subscribed and s'worn to before me this day of , 19—. 


Name, 


Official character. 

1063. Order Appointing Attorney for Party in Military Service. 

(Caption.) 

It appearing that John Doe, the defendant herein, is in military service 
(that it can not be determined whether John Doe, the defendant herein, 
is in the military service) and has not personally appeared herein and is 
not repi-esented by an authorized attorney, it is 

Ordered, that , Esquire, of — — , an attoi’ney and counselor at law, 

is hereby appointed to represent John Doe, defendant herein, and to protect 
his interests. 

Date . 


United States district judge. 

1064. Order Directing Default Judgment. 

(Caption.) 

It appearing that the summons and complaint were served on John Doe, 

defendant herein, on 19 — , that the time of said defendant to 

plead or otlierwise defend expired on , 19 — , that he has failed to 

plead or otherwise defend, that he is in the military service, that he is not 

represented by an authorized attorney, that the court appointed , 

Esquire, of — — , an attorney and counselor at law, as attorney to represent 
him and protect;his interests; it is' < ' 
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<>r(l€»red, .tlial:: jiidgiR by defaiilt be. entered in favor of the plaintiff 
against Jobn. , .I>oey clefendaiit. 'hereinj for'tiie re.lief demanded in the 
eoinplaliii, on eondition that befo.re judgment is entered the plaintiff file 

a, bond app]‘oved by the court in the sum of dollars (| )? eoiidi-' 

tioiied to i!H!ein:nlfy vsaid deteiidant against any loss or damage that he. may 
Hufier by reason of any Jiidgmeut should the Judgment be thereafter set 
aside in whole or i.n part. 

Dated at , - — - , 19—. 


United States district judge. 

Note, 

Other or additional conditions may be 
imposed by ' the court. 

1065.: Motion- to Open Default Judgmenit. 

(Caption.) 

John Doe, detl^ndant herein, moves that tlie jndgiueid entered herein 

on — , 19—, b(- opened and set aside and that lie lie permitted to 

defend, on the grouini ihat at the time judgment was rendered against 
him. he was in tin* military sei vit*(\ that he was prejudiced by reason of 
his military sei'viee in making his defense to the action, and that he has 
a meritorious or legal deienst* to the action or some part thereof, all of 
wliich appears by his affidavit and his proposed answer, annexed hereto. 
Date — — . 


Attorney for John Doe, Defendant. 


1066. Order Opening Default Judgment, - - 

(Caption.) 

This action was heard on motion of John Doe. defendant herein, to 

open and set aside the judgment entered against him by default on 

, 10 — ; and It appearing that at the time judgment was rendered 
against him, he ^vas in the military service, by reason of which he was 
prcjudi(*ed in making his defense to this action, and that he has a meritori- 
ous or legal defense to the action or some part thereof, it is 

Oidiu'cil, that tin* Judgment entered herein on 19—, be opened 

and s(d asidt^ and that John Doe, defendant herein, be permitted to 
d(4‘eni! and pleml within — days from the date hereof. 

Date — . 


Note. 

Soldiers^ and Sailors' Civil Relief Act* 
§§ 201, 202, 204, Act of Oct I'T, 1940, 64 
Stat. 1181 (11 P. C. A,* Title 60, Appx. 


9; XJ. S. C. A,, Title 50, Appx. §§521 
622, 624 et setp; id, U, S, C.* provides 
§ 201: ‘‘At any stage thereof any action o 
.proceeding in any court in which a person 
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ill militej’y service is involved, either as sought is not materially affected by 
piaintiif or defeiidaiit, during the period reason of his military service— 
of such service ^ or within sixty days Stay the execution of .any judg- 

tliereafter may,^ in the discretion of the ment or order entered against such per- 
roniT in which it is pending, on its own son, as provided in this Act; and 
iiiotion, and shall, on application to it ■ “(h) Vacate or stay any attachment 
Ijy such person or some person on his or garnishment of property, money, or 
behalf, Jie stayed as^ provided in this debts in the hands of another, whether 
xA-Ct, iiiiiess, in the opinion of the court, before or after judgment, as provided' in 
tlie^ ability of plaintiff to prosecute the this Actf’ ' 

action or the defendant to conduct his § 204; “Any stay of any action, pro- 
ciefeiise is not unaterially ^ affected by ceeding, attachment, ' or execution, or- 

reason of Ms military service.” dered by .any court under the, 'provisions 

§ 202 : “In any action or proceeding of this Act may, except as otherwise 

commenced ^in any court against a provided, be ordered for the period of 
person in military service, before or military service and three months there- 
during the period of such service, or after or any part of such .period, and 
within sixty days thereafter, the court subject to such terms ,as may be just, 
may, in its discretion, on its own mo- whether as to payment in installments 

tion, or on application to it by such of such amounts and at such times as 

person or some person on his behalf the court may fix or otherwise. Where 
shall, unless in the opinion of the court the person in military service is a co- 
the ability of the defendant to comply defendant with others the plaintiff may 
with the judgment or order entered or neveifheless by leave of court proceed 

against the others.” 


1067. Motion for Stay of Proceedings by Soldier in Person, 

(Caption.) 

The defendant (plaintiff) John Doe, inovevS that the proceedingvs in 

this action be stayed as provided in the Soldiers' and Sailors’ Civil Eelief 

Act (U. S. C.j Title 50, Appx. §501 et seq.), on the ground that the 

defendant {plaintiff) is in the military service^ as appears from the j 

annexed affidavit. ; 

1 

Date . ■' , 



Attorney for defendant, 


Address, 


NOTES TO DECISIONS 


Stay granted in automobile collision 
case because defendant entered military 
service. Lanham v. Cline (D. C.-Idaho), 
44 Fed. Supp. 807; Bowsman v. Peterson 
(D. C.-Nebr.), 45 Fed. Supp. 741. 

The fact that soldier can testify by 
deposition is not ground for denying 
stay as he should be permitted to appear 
personally before the Jury. Bowsman v. 
Peterson (D. C.-Nebr.), Fed. Supp. 
741. 


In Oo'iieraL 

Whether a stay should be granted is 
ill the discretion of the court, Boone v. 
Lightner, ;:n.9 U. S. BGl, 87 L. eel 1587, €3 
Sup. Ct. 1223. 

Statute should be liberally construed. 
Royster v, Ledeiie (C, C. A. 6), 128 
Fed. {2d) 197. 

Granting of a stay is discretionary 
with the court and stay may be denied 
where it appears proper to do so. Swi- 
derski v. Moodenbaugh (D. C.-Ore,), 44 
Fed. Supp. 687. 
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1068. Motion for Stay of Proceedings Piled by Third Person on Belialf 
of Soldier. 

(Caption.) 

John Koe, in belialf of the defendant (plaintiff) John Doe, moves that 
tile proceedings in this action be stayed as provided in the Soldiers’ and 
Sailors’ CivilUtdief Act (U. S. C., Title 50, Appx. §501 et seq.), on the 
gi-oiuid that said dohu Doe is in the military service, as appears from the 

aii'iiexed alMdavii. 

Bale , 


Attorney for defeiidant. 


Address, 

106!). Order Ciraitiing Stay of Proceedings, 

(CaptioB.) 

IddiK ucfioii w'us hoard on tlie motion of ' tlie defendant (plaintilf), 
doiui Dm* U>v a stay, and it appearing that the defenda til (plaintiff )j, 
doliii Boo Is in the military serriee, it is 

tlrdei'iMh liiai all proceedings in this action against the defendant 
(piainiitf) John Boe. be stayed until the expiration of three months 
a^ftiny, the cliseliarge, of the said ■ defendant .(plaintiff) from the, military 
service,. 

iThe <‘on!*t nniy atta<.*h conditions and make further provisionSj such as 
■ tlie , fidlowiiig: Ordered, that - the . plaintiff may nevertheless' p.roceed 
against tlie other, defendants.). 

Date' - — . 


' . United, States d,istriet Judge. 

1070, Order Granting Slay of Execution, 

( Caption.) ■ ; 

Tilts action was lieard on the motion of the ilefeiidant, John Boe^ for a 

stay of execution of judgment entered against him herein on — - , 

1 , 0 — ■«. and it appearing that the said defendant is in the military service, 
H. is 

Ordered, tluit execution of the Judgment entered herein on — -—-.5 
Iff--, and all other proceedings to enforce said Judgment, be stayed until 
the expi,rafioii of three months after the discharge of the defendant^ John 
Boe, from the military service; 

CTlie (‘oiirt may in Its discretion attach conditions such as the follow- 
ing: Ordered, that the foregoing stay be granted on condition that the 
said defendant make to the plaintiff payments on account of said judg- 
ment as follows: The simi of ~~ dollars (|— -}, on the * — - day of 
each month, until the judgment is paid-in full; and in case the defendant 
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fails to make any payment herein provided for, the plaintiff may apply 
to this court for an order vacating the stay herein,) 

Date ' 


United States district Judge. 


1071. Order Denying Stay, 

(Caption.) 

This action was heard on the motion of the defendant John Doe for 
a stay (of proceedings) (of execution) on the ground that he is in tlie 
milita;ry service, and the court being of the opinion that the ability of 
said defendant (to conduct his defense) (to comply with the judgment 
herein) is not materially affected by reason of liis military service, it is 
Ordered, that the motion for stay be denied. 

Date 


United States district judge. 


NOTES TO DECISIONS 

(Soldiers' and Sailors’ Civil Relief Act of 1940, see 11 F, C. A., Title 50, Appx, 9; 
U. S. C. A., Title 50, Appx, § 501 et seq.; id. U, S. C.) 

Adoption Proceedings. the method of compliance with the act. 

This act applies to proceedings for lu re Cool's Estate, 10 N. J. Misc. 236, 
the adoption of a minor child of a person IS Atl. (2d) 714. 

in the armed forces. In re Adoption Where answer and affidavit of defend- 

of a Minor, — App. D. C. — , 136 Fed. hi military service contain nothing 

(2d) 790. which court could form an opinion 

as to whether or not Ms ability to con- 
Affidavits. duct^ his defense %vas affected by his 

Regardless of whether defendant was service, the court will take proof on the 
under a duty to make disclosure of matter either in the form of affidavits 
his situation with respect to the appii- 25 Jamaica Sav. Bank v. 

cability of this act, once he undertook Bryan, 175 Misc. 978, 25 N. Y. S. (2d) 
to do so the significance alike of what ^ 

his affidavit said and of what it omitted , Affidavit of process server averring 
was to be judged by ordinary tests, that at the time of the service of the 
Boone v. Lightner, 319 U. S. 561, 87 L. summons and complaint defendant was 
ed. 1587, 63 Sup. Ct. 1223, affg. 222 N. the military service of the United 

Car ">05 22 S E (2d) 426 States did not comply with the require- 

"where judge of land court found that of this act I* 

mortgagor was not in military service Misc. 776, 36 N. Y. S. 

within meaning of this act, his order 478. 

that a new certificate of title be issued ‘ penalty provided m § 200(2) of 

to purchaser under power of sale with- fhis act for the nhng of false affidavit 
out requiring an affidavit that mortgagor does not preclude the hiing of a civil 
was not in military service was not action for damages. Krobuse^^ 
error. Petition of Institution for Savings, wick Realty Co., 24 Ohio Law Reporter 
309 Mass. 12, 33 N. E. (2d) 526, 137 348. 

A. L. R. 448. 

The required affidavit should as nearly Ahmony. 
as practicable be made contemporane- Where judgment for arrears of ali- 
ousiy with the making and entry of the mony was signed without appearance 
decree and should set forth facts relating by defendant, but before it was entered 
to the military service of the party as the court received a letter from de- 
of the day of the judgment and the fendant referring to this act, stating that 
decree should contain a recital as to defendant had nn 4. 
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and that lie was an officer': of the regular ■ 
army subject to war department , orders, 
the coiii’t would deem such letter to be 
an application for opening of the default 
and for the appointment of an attorney 
to protect defendant’s interests. Lang . 
V. Lang, 176 Mise. 213, 25 N. Y. S. (2d) 
775. 

Military service does not excuse com- 
pliance with alimony order if defendant 
is financially able to make payment. 
Clarke v. Clarke, Misc. — , 25' N. Y, 
B. C>di 64. 

Appeals. 

An order under this act staying pro- 
ceedings in ejectment proceedings is not 
a final order from which an appeal may. 
he prosecuted. Piercy v. Baldwin, — 
Ark. 168 B. W. (2d) 1110. 

Where record on appeal .showed that 
]>laintiff.s had not requested the trial 
court to impose any ^‘terms’'* ■on de- 
fendants or that they asked the court to 
appoint a receiver upon grantin.g a stay 
under this act, contention that the stay 
was granted without imposing just 
terms on defendants for the protection 
of plaintiff's could not be raised on ap- 
peal Ht‘llherg v. Warner, 319 111. App. 
117, 48 N.'E, (2cl) .972. 

Motion to ilismiss appeal taken by an 
appellant in the armed forces from a 
judgment renderiKi before he was in- 
ducted w-ould be dcniied where appellants 
ability to conduct the appeal was ma- 
terially alTected by reason of Ms military 
service. Bhisler v. Becker, — - Mise. — , 
38 N. Y. S. (2d) 00. 

'Where, in consolidated actions to re- 
cover for Injuries siistainc?d by plaintifits 
resulting from the alleged negligent 
operation of an automobile by defendant, 
<iefendant filed a motion for relief under 
this act, and the court entered an order 
based upon a finding that defendant 
was rcqircsente<l by counsel, that Ms 
present wherc^abouts was unknown, that 
his presence in court at any future time 
wasi exceedingly questionable, and that 
the cases ought to be tried and there 
was no valid reason to the contrary, and 
on appeal from the order the assign- 
ments of error did not bring up for re- 
view the trial courUs failure to find 
facts pertinent to the application of this 
act, defeiidaiitls appeal would be dis- 
missed without prejudice to his right to 
renew the motion and have Ms rights 
thereupon determined. Batts v. Little, 
222 N. Car, 353, 23 B. E. (2ci) 41. 

Application of Act. 

This act Is applicable to all agencies 
of the federal government and, there- 
fore, to the several lending programs of 
the Department of Agriculture. 40 0 . 
A. G. June 18, 1941. 


This act has, ' no .application , to a retired 
army officer who, is not on. active duty. 
Lang V. Lang, 176 Misc. 213, 25 N. Y. S. 

(2d) 775. 

This act has application only when 
the military service, in fact has prevented 
or. is preventing the member of the 
military forces from meeting the obliga- 
tions ' imposed upon Mm by the instru- 
ment sued upon... ■ Broo.klyii Trust. Co. v. 
Papa, --'Misc. --,.33 N..y. S. (2d) 57. 

Appoiiitnieiit of Attorney. 

Section 200 of .this act does not apply, 
when defendant has appointed his own 
attorneys to protect his interests. , Reyn- 
olds V. Reynolds, — Gal, (2d series) , 
134 Pac. (2d) 251. 

An appointment of attorney should be 
made - whenever question arises, so that 
thC: rights of all parties may be pro- 
tected; In re Cool’s Estate, 10 N. J. 
Misc. 236, 18 Atl. (2d.) 714. 

■ Ordinarily the services rendered by 
proctor and counsel appointed under this 
act are to be regarded as a patriotic 
. duty for which no compensation would be 
ex,pected as against a party in military 
service; however, in cases in which al- 
lowances are commonly made according 
'to the u.sua'1 probate practice, reasonable 
compensation may tie awarded. In re 
Cool’s 'Estate, 10 N. J. Misc. 236, 18 Atl. 
(2d) 714. 

In an action to foreclose mortgage, 
one of the defendants owning an interest 
in the mortgaged property was in mili- 
tary service and tlie court appointed an 
attorney to represent swdi j'lefendant, it 
was held to he within the inherent power 
of the court;, independent of statute or 
rule, to aikw such attorney taxable costs 
as an expense in the action. Weynberg 
V. Downey, 176 Mise. 196, 25 N. Y. S. 
(2d) 600. 

.Bills and Notes, . . 

Before parties to a note who did not 
participate in the consideration can 
secure a stay under this act, it must first 
appear that a stay is already operative 
in favor of the obligor in military serv- 
ice, Modern Industrial Bank v. Zaentz, 
177 Misc, 132, 29 N. Y, S. (2d) 969. 

Where imposition of delinquency fine 
under New York bunking law on maker 
of note payable to indusirial bank was 
due to maker’s absence in military serv- 
ice, the court could relieve him of the 
fine. Modern Industrial Bank v, Zuentz, 
1,77 Misc. 132, 2li N. Y. H. (2d) 969. 

Where the papers before the court on 
motion for slay filed by defemlarits who 
did not participate in consicleratioii for 
which note was given did not show 
whether the obligor who received the 
consideration was n party defendimt or 
the recipient of a stay under this act, 
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tiuo'e was hu basis for the exercise or 
{|♦‘Tliai of fliseivlion in favor of the 
! fovaoi fries. Moboni fn dust rial Bank 
V, Znentm 177 i'.lipca l?»:L 29 N. Y. S. 
L?d) 

Yii{‘ comaker of a note executed by 
fiir.isc’Ii and a fjorsmi in the military 
se)'\ice was not within this act under 
the phrase '"and others subject to the 
obligation or liability;” althou.gh he did 
not receive any of the proceeds of the 
ioun for which the note was given. In 
re Itrkowitz, 177 Misc. 269, 30 N. Y. S. 
(2d) 336. 

Where, in an action on a note, de- 
fentiant maker who was in military 
service was represented by counsel, and 
no proper legal defense was interposed, 
motion t>f comakers who were not in the 
service for a stay would be denied. 
Modern industrial Bank v, Grossman, — 
Misc. — , 40 N. Y. S. (2d) ^628. 

Before an. accoininodation maker can 
secure a stay, it must, first appear that 
a slay is already operative^ in favor of 
thc' obligor in military service. Modern 
Industrial Bank v. Grossman, — Misc. 

,40 N. Y. S. (2d) 628. 

Bond, 

Trial court erred in r^u^iiiring mort- 
gagor to give bond to indemnify defend- 
ant, who was in military service, against 
loss or damage, since, defendant , could 
not have, been injured in any way by the 
seizure and sale of his automobile. Price 
v; Phillips (,La. App.), 12 So. (2d) 59. 

Chattel Mortgages and Liens. 

Trial court , properly refused, to stay, 
foreclosure proceedings where less than 
50 per cent of the purchase price of 
automobile had been paid. Price v. 
Phillips (La. App.), 12 So. (2d) 59. 

In , suit to foreclose chattel' .mortgage 
and vendor’s lien executed to secure bal- 
ance of purchase price on automobile, 
subsequent to the approval of this act, 
the trial court properly refused to stay 
proceedings because act applies only to 
obligations originating prior to approval 
of said act. Price v. Phillips (La. App.), 
12 So. (2d) 59. 

The provision of the 1042 amendment 
conceniing* foreclosure of mortgages has 
controlling effect over prior laws con- 
trary thereto. Commercial Secur. Co., 
Inc. V, Kavanaugh (La. App.), 13 So. 
(2i!) 533. 

A mortgagee may institute a suit 
against an inductee in military service, 
to foreclose a vendor’s lien and mortgage 
on an automobile if the deprivation of 
the automobile would not constitute an 
undue hardship on the dependents of .the 
person in military service, and resort,. .to,- 
the act is not barred because an- in- 
ductee’s ability to discharge his financial 


obligations promptly is materialise 
affected by reason of military service. 
Gommercial Beciir. Co., Inc. v. Kavan- 
augh (La. App,), 13 So. (2(1) 533. 

Ill a suit to foreclose .a vendor’s lien 
a,nd mortgage on an aiitoiiiobiie . of an 
inductee in miiitary service, an order 
of the trial court to have the car 'ap- 
praised by disinterested parties, and the 
order to have the equity of defendant 
therein paid to defendant inductee, would 
be making ”such other disposition of 
the case, as may be equitable- to conserve 
the interests of all parties.” Gommercial 
Secur. Co., Inc. v. Kavanaugh (La. 
App.), 13 So. (2d) 533. 

Where seizure of car of member of 
enlisted reserve corps was legal when 
made, such owner would be entitled, upon 
the 1942 amendments to this act becom- 
ing effective, to a stay of the enforce- 
ment of his obligation to respondent 
for the period of his military seiwice; 
subject to the payment of the balance of 
principal and accumulated interest due 
and unpaid at the termination of his 
military service. In re Aber, — Misc, 

, 40 N. Y. S. (2d) 48. 

Seizure of a car, prior to the effective 
date of the 1942 amendments of this act, 
of a member of the enlisted reserve 
corps, did not violate this act; but a 
sale of the car without a court order 
under such seizure after the effective 
date of said amendments would be ille- 
gal. In re Aber, — Misc. — , 40 N. Y. 
S. (2d) 48. 

In an action to set aside ti'ansfers of 
mortgaged personalty to defendant sol- 
dier on the ground of fraud, defendant’s 
motion for continuance of the case for 
the duration of the war setting out that 
because of his military service he could 
not attend the trial to protect Ms best 
interests should be granted. Bridges v. 
Williams (Tex. Civ. App.), 171 S. W. 
(2d) 372. 

Child Support. 

A nonresident officer of the armed 
forces of the United States who is tem- 
porarily in a state on official business 
is not as a matter of public policy, ex- 
empt from process in a civil action 
brought by his divorced wdfe to recover 
from the officer money alleged to be due 
under a written contract for the support 
of the minor child of the parties. Tuiley 
V, Superior Court, 45 Cal. App. (2d 
series) 24, 113 Pae. (2d) 477. 

Where, in action for divorce, notice 
that plaintiff would apply for an in- 
crease in allowance for support of 
parties’ children was served on defend- 
ant who was a nonresident by mailing 
copies of the papers to defendant’s at- 
torneys of record provision of' this act 
foi*. appointment of attorney to repre- 


fkocedukal forms 


214 


sent defendant absent in military service 
upon default was not applicable, since ■ 
defendant was already represented, by- 
counsel. Reynolds v. Ileyiiolds, — .GaL 
App, (2(1 series) 128 Pac..'(2d) 1-72. 

The court will not stay proceeding for 
support allowance for minor children of 
soldier instituted by his former 'wife 
because the father was in the armed 
services, if it is shown that the fa.ther, 
receiving his own subsistence from the 
government, has the means to provide 
for them. Kelley v. Kelley, — Mise, — 
38 N. Y. S. (2d) 344. 

Construction in General. 

This act is always to be liberally con- 
strued to protect those who have been 
obliged to drop their own affairs to take 
up the burdens of tlio nation, Boone v. 
ligbtner, — II . S. — , 87 L. ed. — , 63 
Sup. Ct. 1223, a%. 222 N. Car, 205,' 22 
S. .E. (2d) 426. To same effect,' Reynolds 
V, Huulcroft, --- Ark, 170, S. W, (2d) 
678; Hellberg v. Warner, 319 111. App. 
117, 48 M. E. (2d) 972; Lap.erouse' 'v. 
Eagle Indeiii. Co., 202 La. 686, 12 So. 
(2cl) 680; Franklin Soc. for Home Build- 
ing & Sav. V. Flavin, 265 App, Div. 720, 
40 N. Y. S. (2d) 682; Modern Industrial 
Bank v. Grossman, — Misc, — , 40 N. Y. 
S» (2d) 628; In.re Bashor, Wash. (2d 
series) — , 132 Pac. (2d) 1027, . ■ 

The use of the terms “evktiord^ and 
^klistress^^' in connection with the refer- 
ence to maximum rental clearly indicates, 
that the statute refers to the relationship 
of' landlord and tenant. Lesher v, Louis- 
ville Gas & Elec. Co. (D, C,-Ky.),' 49 
Fed', Supp. 88. 

This statute w^as intended solely for 
the benefit of those in the armed serv- 
ices of the United States and is to be 
liberally construed to effectuate its pur- 
pose, but this does not mean that the 
courts are to enter into the held of 
speculation and go beyond the plain im- 
port of the language of the statute. 
Oliver v. Oliver, Ala, — , 12 Bo. (2d) 
862. 

The purpose of this act is to relieve 
a person engaged in military service 
from the mental distress occasioned by 
the handicap of his being in the military 
service, resulting in his inability to func- 
tion with the freedom of action which he 
possessed prior to his induction into the 
military establishment, causing inability 
to meet financia! and other obligations 
and commitments. Reynolds v,' Haul- 
croft, Ark. 170 S. W, (2d) 678. 

The word *MefendanC^ in § 201 of this 
act should be given a liberal construc- 
tion. In re Adoption of a Minor, — 
App. D. C. — , 136 Fed. (2d) 790,' , 

This act was not Intended to serve' as 
an instrument by which one in military 
service may endanger the peace, the 


health, and the lives of the people by 
'staying any proceeding brought for the 
purpose, of protecting* the. general public. 
Gedartown v. Pickett, 194 Ga. 508, 22 
S. E. (2d') 318. 

■ The .purpose of this .act is ' to prevent 
injuries to the, ci'vil rights of., those in 
the- armed services -of the United States 
■during that service in order that they 
may. be .free to 'devote all their ener- 
gies to the militaiy needs of the nation., 
Laperouse v. Eagle, Indemn. Co., 202 La. 
686, 12, So. (2d) 680; In, re Bashor, — 
Wash. (2d series) — , 132 Pac. (2d) 
1027. ■ 

, . This act, requiring an affidavit ' that 
the defendant is not in military service 
before the court can proceed, ,is not 
involved in ,a proceeding for W'rit of 
prohibition to prohibit a special judge 
from tryi'ng a case ;in, which rela.tor is 
.,de'fendant on the ground that -when the 
regular '' Judge was called ,mto the/ mili- 
tary service of the United States^ in ^ the 
■natio'ual guar'd he' vacated his judicial 
position. State ex. rei. 'McGaughey v, 
Grayston, .'Mo. 163 S. W. ''(2d) ' 335, 

A liber.al construct Ion should be given 
this act so that in probate court pro- 
ceedings in default of any appeax'ance 
by an interested party, either male or 
female, an atlidavit as to military service 
■should be filed or other action taken in 
accordance therewith, and only in that 
'way will decrees import that finality to 
which all parties are entitled. In re 
Cooks' Estate, 10 N, J. Misc. 236, 18 Atl, 
(2cj) 714. 

The words “order previously granted” 
in the 1942 amendment of § 302(3) of 
this act mean an order granted previous 
to the commencement of military serv- 
ice, and not one previous to the enact- 
ment of the amending act. Stability 
Bldg. & Loan Assn, v, tiebowite, 132 N. 
J. Eq. 477, 28 Atl (2d) 653. ' 

The act is not to be employed as a 
means of enabling one who has ffouted 
Ms obligations in civilian life to obtain 
indefinite delay or to cancel his just lia- 
bilities. Franklin Soc, for Home-Buiid- 
Ing & Sav. V. Flavin, 265 App. Div. 720, 
40 N. Y. S. (2d) 582. 

The words “and others subject to the 
obligation or liability” do not refer to 
primary obligors. In re Itzkowitz, 177 
Mtae. 269, 30' N. Y. S. (2d) 336. 

This act is not to be employed as a 
vehicle of oppression or abuse; its invo- 
cation is not to be permitted for any 
needless or unwarranted purpose; it is 
to be administered as an instrument to 
accomplish substantial justice; and it is 
clear 'that complete Immunity was not 
intended. Nassau Sav. <&. Loan Assn. v. 
Ormond, 179 MIsc. 447, 39 N. Y. S. (2d) 
9a. 
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Section 302(2) of tMs act ^requires 
that the courts make such a disposition 
as may be equitable to conserve the in- 
terests of all parties. Railroad Fed. 
Sav. & Loan Assn. v. Morrison, 179 Misc. 
893, 40 N. Y. S. (2d) 319. 

This statute is intended to protect a 
soldier or ' sailor in the military service 
during the pendency of an action before 
judgment and pending the determination 
of an appeal from said judgment. Shisler . 
V. Becker, — Misc. — , 38 N, Y. S. (2d) 
60. 

This statute was neither intended as 
a means of abuse nor to apply without 
restriction. Kelley v. Kelley, — Misc, 
38 N. Y. a (2d) 344. 

It was the manifest purpose of con- 
gress to temporarily suspend legal pro- 
ceedings and transactions which may 
prejudice the civil rights of persons in 
the military service. Modern Industrial 
Bank v. Grossman, — Misc. — 40 N. Y. 
S. (2d) 628. 

This act is but declaratory of the 
common law, except in so far as it re- 
quires the courts to grant continuances. 
State ex rel. Buck v. McCabe, 140 Ohio 
St. 535, 45 N. E. (2d) 763. 

The popular impression that this act 
absolutely forbids legal proceedings 
against one in the military or naval 
service of the United States is without 
foundation. Krobusek v. Warwick Realty 
Co., 24 Ohio Law Reporter 348, 

Criminal Proceedings. 

In an action for personal injuries and 
property damages resulting from an au- 
tomobile collision, a stay of proceedings 
under this act was granted. Bowsman 
V. Peterson (D. C.-Nebr.), 45 Fed. Supp, 
741. . 

In an action against a member of the 
armed service for injuries sustained in 
an automobile collision, defendants mo- 
tion for postponement of further action 
in the case was denied where it was 
shown that defendant carried a liability 
policy of insurance and that plaintiif 
offered to look solely to the insurer for 
the payment of any judgment she might 
obtain if there were no continuance. 
Swiderski v. Moodenbaugh (D. C.-Ore.), 
45 Fed. Supp. 790. 

In an action to recover for a small 
amount of damages to an automobile, the 
court should grant a continuance until 
such time as defendant could obtain a 
furlough to attend the trial. Smith v. 
Sanders, 293 Ky. 6, 168 S. W. (2d) 359. 

Where, in action for damages for per- 
sonal injuries, recovery was sought in 
an amount in excess of individual de- 
fendant's liability insurance coverage, a 
stay was properly granted as to him, 
although he had admitted his negligence 
by Ms answer to interrogatories. Laps* 


rouse V. Eagle Indem. Co„ 202 La, 686, 

12 So. (2d) 680. 

If the defendant in a criminai case 
is drawn into the military service under 
the Selective Service Act (11 F. C. A.,. 
Title- 50, Appx. 5; U. S. C. A,, Title 58, 
Appx. §301 et seq,; id. U. S, C.) and 
thereby prevented from appearing . to 
answer the criminal charge, a 'final 
judgment of forfeiture should not be 
rendered against the sureties on his bail 
bond, but it must be shown that the 
military service prevented the princf- 
paFs appearance at the^ trial. Ex parte 
Moore, — Ala. — , 12 So. (2d) 77. 

In a criminal prosecution, motion for 
continuance on the ground that a witness 
was absent in the armed forces was in- 
sufficient where it stated that the wit- 
ness’s whereabouts were unknown, the 
continuance was asked for the duration 
of the war, and it did not recite that 
the desired facts could not be shown by 
other witnesses. Jones v. State, — Ark. 

171 S. W. (2d) 298. 

The court erred in staying proceedings 
against an insurer, who, if sued alone, 
would have had no defense based on em- 
ployee’s military service. Laperouse v. 
Eagle Indem. Co., 202 La. 686, 12 So. 
(2d) 680. 

In an action for damages for injuries 
sustained in an automobile collision, ap- 
plication for examination of a defendant 
who was about to be inducted into the 
army was denied. Curran v. Newstead, 
— Misc. — , 40 N. Y. S. (2d) 886. 

Where soldier and his father were sued 
jointly, assuming that the father was 
entitled to apply for a stay under this 
act, whether or not it should be granted 
was wholly within the discretion of the 
tidal court, and its decision would not 
be reviewed by certiorari. State ex rel. 
Frank v. Bunge, — Wash. (2d series) 
— , 133 Pac. (2d) 515. 

Where defendant in suit for damages 
caused by an illuminating gas explosion 
had been trustee for the bondholders and 
mortgagee in possession of the gas com- 
pany, but the active management of the 
company had been in charge of a local 
manager, and defendant was protected 
by liability insurance, the court properly 
refused a stay on account of his absence 
in the military service, reserving the 
right to grant a stay at any time his 
presence became necessary to protect 
him against cancelation of his insurance 
coverage. Richey & Gilbert Co. v. 
Northwestern Natural Gas. Cor^;, — 
Wash. (2d series) — , 134 Pac. (2d) 444. 

.Debt Contracted after Effective Date of 

AeL' 

Trial court properly refused to reduce 
instalments of purchase price of auto- 
mobile because debt was contracted after 
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approval ^ of this act, .and because mort- 
gagee did not show how' much he. coiild 
pay, or in what way he would be preju- 
diced' if court refused to reduce instal- 
ments. Price V. Phillips (La. App.), 12 
So. (2d) Tht 

This act was not intended to assist 
any man who obligated himself after it 
became ell'cctive, whether he were then 
in the service or thereafter inducted into 
the armed lorces of our country. Com- 
mercial Credit Gorp. v. Brown (Tex. Civ. 
App.), 166 S. W. (2d) 153. 

Where, in an action to foreclose 
against certain property covered by a 
lien indebtedness, defendant assumed the 
indebtedness after the effective date of 
this act, act was not applicable although 
the original notes were executed xyrior 
to its effective date. Erhack v. Donald 
(Tex. Civ. App.), ]?() »S. W. (2d) 28U. 

I ) is bar in en t I ^ r oceedin gs. 

Where, in a disbarment proceeding, 
all the facts were pres(mted to the trial 
committc^e in the presence of the rc- 
spon<lent and prior to the time he was 
inducted into the military service, and 
all questions, except those to he decided 
by the state Supreme Court reviewing 
the acts of the trial committee and the 
boa,r<i of governor.s, luul been fully com- 
pleted prior to the time respondent 
joined the army, and application for 
stay WHS not filed until after the case 
had been filcni in the Supreme Court, stay 
would 1)0 refused. In re Bashor, — 
Wash. (2d series) 132 Pac. (2d) 1027. 

Ejectiiiieri.t, 

The provision of this act concerning 
eviction or distress (§300) should he 
liberally construed. Lesher v. TiOuisvilh* 
Cas & Elec. Co. (D. C.-Ky,), 49 Fed. 
.Supp. 88.' 

In proceeding to evict lessee, absent in 
armed forces, from leased premises for 
his alleged violation of provision in lease 
that lessee agrees not to offer for sale 
shoes, childrents wear, hardware, and 
furniture on the leased premises, order 
of trial judge staying the proceedings 
only because of his opinion that there 
was an ambiguity in the lease necessitat- 
ing the presence of lessee to determine 
the true intention of the parties, would 
!>e set aside. Charles Tolmas, Inc. v. 
Streilfer, 199 La, 25, 5 So. (2d) 372. 

In action for ejectment by mortgagee 
against wife who held by the entireties 
and'i^hose husband was a member of the 
naval reserve on active duty, military ^ 
service of husband was not a defense.' 
Union Labor Life Ins. Co. v, Wendeboni, 
19 N. Mine. 496, 21 Atl (2(1) 317. 

In an action in ejectment by a mort- 
gagee agaiiLst a married woman, motion 
to stilke defendants answer that de- 


fendant ’and her husbanci were, tenants 
by. the entirety and that her husband 
had been called into active service as 
a member of the naval reserve am! that 
therefore the action was barred by this 
^act was granted, since the suit was not 
brought against anyone in the military 
seiwice and was not brought to enforce 
any obligation arising from the mort- 
gage. 'Union Labor Life Ins. Co. v, 
Wendefoorn, 19 N. J. Misc. 21 Atl, 
(2d) 317. 

War Department Biilietiii of Oct. 29, 
1940 stated that a soldier’s dependents 
shall not be evicted from their dwelling 
if the rental is SiSO or less per month, 
except upon leave of the court. The 
court is authorized to stay eviction pro- 
ceedings for not more than three months 
if the soldier proves he is unable 'to pay 
the rent by r(‘asori of his military serv- 
ice. The Secretary of War is authorized 
to orden* an allotment of the soldier’s 
pay to pay rent for his dependents. 
Krohusck v. Wnrwiel: Realty Co., 24 
Ohio Law Rejiorter 348. 

Extension of Benefits to Dependents. 

Under the 1942 amendment, benefits 
relating to rent. Instalment contracts, 
mortgages, liens, assignments, and leases 
have fieen exteiidc'd to dependents of 
persons in the military service. Nassau 
Sav. & Loan Assn. v. Ormond, 179 Misc. 
447, 3l» N. Y, S. f2d) 92. 

G arn ish men t I * roceedi ngs. 

Soldier was not entitled to slay of 
judgment against fund which garnishee 
haii f)aid into fa)nrt whore the judgment 
was not against him and he was not a 
party to the garnishment case. Pope v. 
United States Fidelity & Guaranty Co., 
67 Ga. App, 56)0, 21 8. E. (2d) 289. 

Trial court did not err in denying mo- 
tion of soldier in service, tiled in the 
main case, to vacate judgment against 
fund which garnishee admitted he owed 
defendant ami which fund he had paid 
into court attd tlnm been discharged. 
Pope V. United .States Fidelity & Guar- 
anty Co., 67 Ga. App. 569, 21 S. E. (2d) 
2Hli. 

I-*aiidlord and Tenant. 

In an action on a lontrari. guaran- 
teeing perfoi-manco l>y defendaiit of a 
rmitul conirnci beiwtHm defendanFs st>‘i 
and pkuntitr, wheit^ the lessee gave up 
possession upon his indiielion in August, 
1941, and recovery was sought for rcnit 
for Heptember and Octoher, 1941, this - 
act would be hm|>plicabfe; aiid the court 
vvoiiid net decide as a inatter of law that 
the ie*sst‘eV inducii<)n caufaled the lease, 
since such result would depend upon the 
fa('ls and eircum.stanccs in the particular 
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case. Jefferson Estates, Inc. v, Wilson, ' 
~-*Misc. 39 N. Y. S., (2d) 502. 

The fact that a lease was made in 
behalf of' lessee’s son did not entitle 
lessee to cancel the lease when the son 
entered the service, Erlich v. Landman, 
— Misc. — , 40 N. Y. S. (2d) 516. 

Mortgage Foreclosiires on Real Property. 

Where mortgagor and her son agreed 
that in consideration of the son’s sup- 
port of his mother and his making pay- 
ments on the mortgage the mother would 
convey to him the premises subject to 
the mortgage, the son had an equitable, 
as distinguished from a moral, interest 
in the property which wmuld be pro- 
tected under this act when he went into 
the service, and which entitled him to 
intervene in foreclosure action. Twitchell 
V. Home Owners Loan Corp., — Ariz. — , 
122 Pac. (2d) 210. 

No additional order of sale in a mort- 
gage foreclosure suit is required by 
§ 302 of this act, as amended in 1942, 
where after final decree, execution, and 
sheriff’s advertisement of sale is begun, 
defendant enters military service. Sta- 
bility Bldg. & Loan Assn. v. Liebowitz, 
132 N. J. Eq, 477, 28 Atl. (2d) 653. 

Application for stay of mortgage fore- 
closure proceeding would be denied, 
where defendant’s defaults in payment 
of principal, interest, and taxes occurred 
long before his entry into the armed 
forces, and no personal judgment was 
sought against him. Franklin Soc. for 
Home-Building & Sav. v. Flavin, 265 
App. Div. 720, 40 N. Y. S. (2d) 582. 

Where husband and wife were de- 
fendants in an action to foreclose a 
mortgage, and the court could stay the 
action as to the husband because he was 
in military service, it likewise could stay 
the action as to the wife since she was 
also subject to the obligation of the 
bond; therefore proof should be sub- 
mitted as to wife’s income. Jamaica Sav. 
Bank v. Bryan, 175 Misc. 978, 25 N. Y. S. 
(2d) 17. 

Where in an action to foreclose mort- 
gage, defendant in military service is 
not the owner of mortgaged property, 
this section has no application. Jamaica 
Sav. Bank v. Bryan, 175 Misc. 978, 25 
N. Y. S. (2d) 17. 

Where in an action to foreclose a 
mortgage, defendant in military service 
is not the owner of the mortgaged prop- 
erty, the court, even if it stayed the 
action as to such defendant, could per- 
mit it to continue as to codefendants. 
Jamaica Sav. Bank v. Bryan, 175 Misc. 
978, 25 N. y. S. (2d) 17. 

If in an action to foreclose a mort- 
gage, defendant is prejudiced by his mili- 
tary service in conducting his defense, 
the* court could stay all proceedings. 


Jamaica Sav. Bank v. Bryan, 175 Misc. 

978, 25 N. y. S. (2d) 17. 

In an action to foreclose a mortgage, 
the fact that defendant is in military 
service is not a defense to the action. 
Jamaica Sav. Bank v. Bryan, 175 Misc. 
978, 25 N. Y. S. (2d) 17. 

'The fact that defendant in mortgage 
foreclosure action was in national guard, 
which only drilled twice a week, Would 
not entitle him to relief under this act. 
Jamaica Sav. Bank v. Brvan, 176 Misc. 
215, 25 N. Y. S. (2d) 641. 

In an action to foreclose a mortgage, 
this act is not applicable to a defendant 
who was merely a nominal party. 
Jamaica Sav, Bank v. Bryan, 176 Misc. 
215, 25 N. Y. S, (2d) 641. 

In an action to foreclose a mortgage, 
stay of proceedings under this act would 
be granted only if the defendant’s in- 
ability to comply with the terms of the 
mortgage 'Results by reason of his mili- 
tary service, and such military service 
has materially affected the ability to 
comply. Hunt v. Jacobson, 178 Misc. 201, 
33 N. Y. S. (2d) 661. 

Where in an action to foreclose a 
mortgage defendant in military service 
was only a nominal party, having merely 
a one-sixth interest in a mortgage which, 
if still unpaid, was nevertheless subordi- 
nate to the mortgage being foreclosed, 
no personal judgment was sought against 
said defendant, and defendant had no 
equity of redemption or other claim or 
interest arising out of the mortgage 
being foreclosed, judgment for plaintiff 
would be rendered notwithstanding mili- 
tary service of said defendant. Hunt v. 
Jacobson, 178 Misc. 201, 33 N. Y. S. (2d) 
661. 

Under the facts of the case, an un- 
conditional stay order in action to fore- 
close mortgage would not be granted, 
but stay would be granted on condition 
that defendants pay a sum to be applied 
to the payment of current taxes, the 
balance, if any, to be applied on account 
of tax arrears. Nassau Sav. & Loan 
Assn, v. Ormond, 179 Misc. 447, 39 N. Y. 
S. (2d) 92. t 

In view of rental I’eceived from upper 
apartment of §45 per month, it was fair 
to require the payment of §35 per month 
as a condition for granting a stay in an 
action to foreclose a mortgage on the 
premises, said sum to be first applied to 
the payment of taxes and the balance to 
the payment of interest. Railroad Fed. 
Sav, & Loan Assn. v. Morrison, 179 
Misc. 893, 40 N, Y. S. (2d) 319. 

Motion to stay foreclosure was granted 
on condition that defendant pay taxes 
and intei'est on unpaid balance of mort- 
gage. Cortland Sav. Bank v. Ivory, — 
Misc. — 27 N. y. S. (2d) 313. 
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The provision for stay of, mortgage 
foreclosure proceedings does not contem- 
plate complete immunity. -.O’Leary v, 
Morgan, Misc. 39' N. Y. S. (2d) 

555 ..,' ■ . 

Stay of foreclosure proceedings, was 
granted with a provision permitting ex- 
amination of soldier’s wife not more than 
once every year as to the financial ability 
of defendants and the occupancy of the 
premises, or in lieu thereof, the furnish- 
ing by her of a verified statement in 
respect to these matters. O’Leary v. 
Morgan, --- Misc. 39 N. Y. S. (2d) 
555/ 

Nuisances. 

Tills statute will not be applied where 
the person in military service is' seeking 
to prevent the abatement of a condition 
which has been adjudged a common 
nuisance. Cedartown v. Pickett, 194 Ga. 
I>08, 22 S, E. (2d) 318. 

Parties. 

One who is a proper party to a pro- 
ceeding and whose rights or interests 
may be affected by its determination is 
entitled to the benefit of this act. In re 
Adoption of a Minor, — App. D. C. — , 
136 Fed. (2d) 790. 

Proceedings before 1942 Amendmenit^ 

became Plffective. ■ 

Texas court of civil appeals could not 
grant relief where judgment in trial 
court was rendered before the 1942 
amendments to the act became effective, 
since such amendments were not before 
the trial court. Erbaek v. Donald (Tex. 
Civ. App.), 170 S. W. (2d) 289, 

Public Utility Service. 

The refusal of a utility company to 
furnish gas and electricity in the future 
on credit which reasonably appeared 
doubtful wms not an ^‘eviction” within 
this act. Lesher v. Louisville Gas & 
Elec. Co. (D. C.-Ky.), 49 Fed. Supp. 88. 

Ship Mortgages and Liens. 

In libel bi’ought in federal district 
court in New York to foreclose a mort- 
gage on a vessel, motion to stay sale of 
the vessel under final decree would not 
be granted under this act, where it ap- 
peared that a stay would cause depreda- 
tion in the value of the vessel, that, the 
market for its sale would not be so good 
later, and that respondent-owner delib- 
erately permitted a default to be taken 
when he was present in New York and 
had ample opportunity to confer with 
proctors in order to prepare a defense. 
Sylph (D. C.-N. Y.), 42 Fed. Supp/m 

Under this act, the party resisting the 
application for a stay has the burden 


of satisfying the court of the absence of 
material impairment by military service 
of defendant’s ability to. defend himself. 
Bowsman v. Peterson (D. C.-Nebr.),, 45 
Fed. Supp. 741; Reynolds v. Haulcroft, 

Ark. ~^;i70 S..,W. ,(2d) 678. 

The language of, the. act as to the 
granting of stays is permissive, but it 
reflects an .instructive legislative' policy 
to place the person engaged in the mill- 
tai’y .establishment beyond , the effect . .of 
the urgencies and uncertainties pending 
litigation, and to. allow him a reasonable 
period' folio.wing: ,his discharge to. reorient 
himself with a ' view to .■ the ' trial , of , .Ills 
cause,' Bowsman v. PetersO'U ' (D. C.- 
Nebr.), 45 Fed. Supp. 741. 

. The disere tion vested in the Trial .court 
concerns the matter of staying of the 
proceedings and not a dismissal of the 
cause for the failure of a proper affi- 
davit, Oliver v. Oliver, — Ala. — 12 
So. C2d) 852. 

This act makes the allowance of a 
stay mandatory unless, in the opinion of 
the court, the ability of defendant to 
conduct his defense is 'not materially 
a.ffected by reason of his military service. 
Reynolds v. Haiilcroft, — ■ Ark. — , 170 
S. W. (2d) 678. 

Where the evidence in the record, and 
particularly the uncontested affidavit of 
defendant’s commanding officer made it 
clear beyond dispute that the ability of 
defendant to conduct his defense was 
materially affected by reason of his mili- 
tary service, it was the duty of the trial 
court so to find. In re Adoption of a 
Minor, -- App. IX C. — , 136 'Fed. (2d) 
790. 

Judgment staying proceedings, gi’anted 
ex parte without notice to the opposite 
party and without affording opposite 
party an opportunity to be heard, was 
invalid under the Fourteenth Amend- 
ment. Cedartown v. Pickett, 194 Ga. 
508, 22 S, E. (2d) 318. 

Soldier Serving In Array of an Ally. 

A defendant enlisted in the military 
service of the ^Dominion of Canada, an 
ally of the United States, is entitled to 
the same consideration as if he were 
abroad in the military service of the 
United States, although this act does 
not apply to him. State ex rel Buck 
V. McCabe, 140 Ohio St. 685, 45 N. E. 
(2d) 763. 

Statute of LiiuitaticMtis. 

■'.The period spent in military service by 
'& plaintiff in an action shall not be in- 
cluded in any period during which the 
s'tatute of limitations runs. Perkins v. 
Manning, -- Ariz. 122 Pac. (2d) 857, 
■140 A., L, E. 1499. 
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Stay of Proceediiiigs. 

This act can not be construed to re- 
quire coiitinuanee on the mere showing 
that defendant is in tlie military service. 
.Booiie V. Liglitiier, — U. S. 87 L, ed. 
— , 63 Sup. Ct. 1223; affg. 222 N. Car. ■ 
205, 22 S. E. (2d) 426. 

Where, in an action against a trustee 
to compel an accounting, summons and 
complaint were served on defendant per- 
sonally, and defendant hied an answer 
denying jurisdiction of the court and on 
the merits,, and defendant was in the 
military service stationed in the office 
of the Under Secretary of War in Wash- 
ington, the , court did not abuse its dis- 
cretion in denying a continuance under 
this act. ' ' Boone v. Lightner, — U. S. — , 
87 L. ed. 63 Sup. Ct 1223, affg. 222 
N. Car. 205, 22 S. E. (2d) 426. 

Person in niilitary service is not en- 
titled to a stay of judgment against 
him merely by virtue of this act, unless, 
in the opinion of the court passing on 
the question, his ability, to conduct his 
defense is materially affected by reason 
of his military service. Pope v. United 
States Fidelity & Guaranty Co., Q7 Ga. 
App. 415, 20 S. E. (2d) 618. 

Soldier is not entitled to stay of judg- 
ment against him where, in the opinion 
of the court passing on the matter, his 
ability to comply with the judgment is 
not materially aifected by reason of his 
military service; Pope v. United States 
Fidelity & Guaranty Co,, 67 Ga. App. 
560, 21 S. E. (2d) 289. 

In an action to enforce a bank stock- 
holders* liability, order staying all pro- 
ceedings in the case as to defendants 
not in military service was not erroneous 
where the theory of the liability of such 
defendants was that they were jointly 
liable as heirs of defendant who was 
in military service, as against contention 
of plaintiffs that defendants were guilty 
of dilatory tactics in the proceedings 
before the master. Hellberg v. Warner, 
319 111. App. 117, 48 N. E. (2d) 972. 

It is only in cases where the rights 
of the persons in the military service 
might be prejudiced without their pres- 
ence to either prosecute the action or 
conduct their defense that the courts are 
authorized to stay proceedings. Charles 
Tolmas, Inc, v. Streiffer, 199 La. 26, 5 
So. (2d) 372. 

This act does not mean that persons 
able to meet their obligations may set 
up the act in bar to prevent creditors 
from pursuing their remedies, but it does 
mean that soldiers and sailors in the 
service who are handicapped by reason 
of their military service, either in mak- 
ing valid defenses to an action or in 
meeting their financial obligations, shall 
have the protection of the court to pre- 
vent prejudice to their rights by reason 


of such service. Jamaica Sav. Bank v. 
Bryan, 175 Misc. 978, 25 N. Y. S. (2ci) 17. 

Where defendant was a necessary wit- 
ness to the defense of the action and was 
presently in military service and sta- 
tioned in another state, and it seemed' un- 
likely that he could properly defend the 
action at this time, the court would grant 
a stay of all proceedings until three 
months after defendant’s termination of 
military service or until such time as his 
military service , would not materially, 
affect the defense of the action, at which 
time the plaintiff might apply for vaca- 
tion of stay. Korsch v. Lambing, 
Misc. — , 28 N. Y. S. (2d) 167. 

Motion by a woman on behalf of her. 
brother to stay an action to foreclose a 
mortgage on real property owned by the 
brother on the ground of his induction 
into military service was authorized by 
this act. Brooklyn Trust Co. v. Papa, 
--- Misc. 33 N. Y. S. (2d) 57. 

Where property was transferred to 
petitioner in application for stay of pro- 
ceedings solely for the purpose of taking 
advantage of this act, motion to stay 
proceedings will be denied. Flushing 
Sav. Bank v. Halleweli, — - Misc. — , 35 
N. Y. S. (2d) 521. 

There is nothing in this act which em- 
powers a court to stay an action when 
defendant nowhere sets forth a legal 
defense. Modern Industrial Bank v. 
Grossman, — Misc. — , 40 N. Y, S. (2d) 
628. 

On the question of whether a stay 
under this act should be granted, the 
court should, at the outset, visualize the 
trial and the preparation of it, with a 
view to determining the effect of the 
defendant’s absence in military service, 
and it must be ready at any stage of 
the proceedings to change its decision 
and grant the stay if good reason there- 
for appears. Richey & Gilbei’t Co. v. 
Northwestern Natural Gas Corp., — 
Wash. (2d series) — , 134 Pac. (2d) 444. 

Sureties, Guarantors, or Indorsers. 

While this act permits the granting of 
a stay to sureties, guarantors, indorsers, 
and others, whether primarily or 
secondarily subject to the obligation or 
liability, a stay to such persons should 
not be granted where the civil rights 
of the person in military service are not 
materially affected. Laperouse v. Eagle 
Indem. Co., 202 La. 686, 12 So. (2d) 680. 

The phrase ‘^others subject to the ob- 
ligation or liability,” used in connection 
with the words preceding it, is broad 
enough to include all persons besides 
sureties, guarantors, or indorsers who 
are not borrowers, but who are never- 
theless obligated to pay the debt depend- 
ing .upon a future event which may not 
occur, namely the default of the bor- 
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rowoj’. Modem Industrial Bank v. Zaentz, 
177 Misc, 132, 29 N. Y. S. (2d) 969. , 

Section 103 (1) of ' this , act .in itself 
makes no distinction 'between primary 
and secondary ^ obligors, since, . while 
guarantors and indorsers are subject to 
ji secondary liability, that of sureties is 
])rimary. Modern Industrial Bank v. 
Zaentz, 177 Misc. 132, 29 N. Y. S. (2d) 
969. 

Ill an action against guarantor of an 
infant’s contract, plaintiff was granted 
motion for summary judgment although 
infant was in armed forces. Refrigera- 
tion & Air Conditioning Institute, Inc. 
V. Bohn, Misc. — , 36 N. Y. S. (2d) 69. 

A person who, with another, signs 
joint and several loan contract under the 
Ohio Small Loan Act (Page’s Gen. Code, 

6346-1 et seq.), and who is separately 
sued thereon and against whom judg- 
ment is regularly taken by virtue of a 
power of attorney, and who thereafter 
moves the court to stay the collection 
of sucdi judgment under the provisions 
of this act upon the ground that his 
eosignor was the principal debtor and 
at the time the motion was made was in 
military service of the United States, 
and that the defemiant signed the con- 
tract sokdy for the purpose of extending 


credit to his cosigner and received no 
■part of 'the loan made under, the con- 
tract, is, upon proof of such facts, en- 
titled, within the discretion of the court, 
to such stay, as being in the class of a 
surety, guarantor or **other person” sub- 
ject to the obligation. Akron Auto Fi- 
nance Co. V. Stonebraker, 66 Ohio App. 
507, 35 N. E. (2d) 585. 

Suspension of Fayments. 

Where petitioner purchased securities 
and deposited them in escrow as security 
for payment of the purchase price, his 
application for suspension of payments 
on the ground of his induction in the 
army was premature where at the time 
of instituting the proceeding none of the 
purchase-money notes were in default 
and no notice had been given by re- 
spondents of any proposed sale of the 
securities held in escrow^ In re Roossin, 
~ Misc. — , 30 N. Y. S. (2d) 9. 

Witnesses. 

This act does not apply to persons 
not in the armed forces who merely want 
to bring soldiers and sailors back to the 
court Ho testify as witnesses. Jones v. 
State, -- Ark. — , 171 S. W. (2d) 298. 
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Rule 2 . Attorneys and Counselors. — 

2 . Not less than two weeks in advance of application for admission, each appli- 
cant shall file with the clerk (1) a certificate from the presiding Judge or clerk of 
the proper court showing that he possesses the foregoing qualifications, (2) his 
personal statement, on the form approved by the court and furnished by the clerk, 
and (3) two letters or signed statements of members of the bar of this court, not 
related to the applicant, who are resident practitioners within the State, Territory, 
District, or Insular Possession (to which the application refers as provided in para- 
graph 1 of this rule) stating that the applicant is personally known to them, that 
he possesses all the qualifications recjuired for admission to the bar of this court, 
that they have examined his personal statement and that they alfirm that his per- 
sonal and professional character and standing are good. 

3. * - ■ . , ' ' 

6. An attorney, barrister, or advocate who is qualified to practice in the highest 
court of any foreign state which extends a like privilege to members of the bai* 
of this Court, may be specially admitted for purposes limited to a particular case. 
He shall not. however, be authorized to act as attorney of record. In the case of 
such applicants, the oath shall not be required and there shall be no fee. Such ad- 
missions shall be only on motion of a member of the bar of this Court, notice of 
which signed by such member and reciting all relevant facts shall be filed with the 
Clerk at least three days prior to the motion. (As amended June 5, 1944; November 
18, 1946.) 

Rule 12. JurLsdictional statements. — 1. ^ * 

The statement shall show that the nature of the case and the rulings of the court 
were such as to bring the case within the Jurisdictional provisions relied on and 
shall cite the cases believed to sustain jurisdiction. It shall also include a statement 
of the grounds upon which it is contended that the questions involved are substantial 
(McArthur V. United States, 315 U. S. '787, 86 L. ed. 1192, 62 S. Gt. 915; Zucht v. 
King, 260 U. S. 174, 176, 177, 67 L. ed. 194, 198, 43 S. Ct. 24). 

If the appeal is from a state court the statements shall in addition specify the 
stage in the proceedings in the court of first instance and in the appellate court, at 
which, and the manner in which, the federal questions sought to be reviewed were 
raised; the method of raising them (e, g., by a pleading, by request to charge and 
exceptions, by assignment of error); and the wray in which they were passed upon 
by the court; with such pertinent quotations of specific portions of the record, or 
summary thereof, with specific reference to the places in the record where the 
matter appears, (e. g., ruling on exception, portion of the court’s charge and 
exception thereto, assignment of error) as will support the assertion that the 
rulings of the court were of a nature to bring the case within the statutory provi- 
sion believed to confer Jurisdiction on this court. The provisions of this paragraph, 
with appropriate record page references, must be complied with when review of a 
state court Judgment is sought by petition for writ of certiorari. (See Rule 38, 
par. 2.) [As amended Apr. 6, 1942.] 

'■■Jit ■■'!}«':■■'■, *"■ ■■■■■■■' 

'#'■■■■ ■■ ■'■'■■ ■.■'■'■'■■■■ 

Rule 32. ‘ Costs.— * * 

.7. In pursuance of the Act of March 3, 1883, authorizing and empowering this 
court to prepare a table of fees to be charged by the clerk for this court the fol- 
lowing table is adopted: 

For docketing a ease and filing and ' indorsing the transcript of the record, 
twenty-five dollars. 
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For eiiteriiig* an appearance, twenty-five cents. 

For entering- a continuance, twenty-five cents. 

For filing a motion, order, or other paper, twenty-five cents. 

For entering any rule or for making, or copying any. record or, other paper, 
twenty cents ])cr folio of each one hundred words.. 

For transferring each case to a subsequent docket, and indexing the same, one 
dollar. 

For entering a Judgment or decree, one dollar. 

If or every search of the records of the court,' one dollar., 

For a certificate and seal, two dollars, ^ ^ a 

For receiving, keeping, and paying money 'in pursuance of any statute or order 
of court, two per cent. (ui the a'mount so- received, kept and paid. 

For an admission to the bar and certificate und.er' seal, including filing of pre- 
liminary certificate and state'inents, twenty-five dollars. 

For preparing the record or a transcript thereof for the printer, in all cases, 
including records presented with petitions for certiorari, indexmg^the same, , super- 
vising the printing and distributing the printed copies to the justices, the reporter, 
the law library, and the parties or their ■counsel, fifteen cents per folio of each one 
hundred wonls; but where the necessary- printed copies, of the record as printed 
for the use of the court below are furnished, charges under this item will be 
limited to any additions printed here under the clerk’s supervision. 

¥ot making a manuscript copy of the record, when required under Rule IS, fifteen 
cents pei- folio of each one hundred words, but nothing in addition for supervising 
the printing. 

For preparing, on filing, for the printer, petitions for writs of certiorari, briefs, 
jurisdictional statements or motions when required by the Rules, or at the request 
of cDiuisel when, in the opinion of the clerk, circumstances i*eqiiire, indexing the 
same, changing record references to conform to the pagination of the printed 
record, and supervising the printing, five dollars for each such petition, brief, 
jurisdictional stateiiieni or motion. Neither the expense of printing nor the clerk’s 
supervising fee shall be allowed as costs in the case. 

For a mandate or other process, ten dollars. 

For nn order on petition for writ of certiorari, five dollars. 

For filing briefs, ten dollars for each party appearing. 

For every printed copy of any opinion of the court or any justice thereof, 
certified under seal, two dollars. [As amended Feb. ll, 1943.] 

Note.' 

The amendment to this rule applies to all eases docketed on or after Feb, 15, 1943 
and to all admissions to the bar on or after -Mar, 2, 1943. 

Rule 33. Rehearing. — 1. Of judgments or,.. decisions other than those denying or 
granting certiorari. A petition for rehearing may be filed with the clerk, in term 
time or in vacation, when accompanied by proof of service on the adverse party, 
within fifteen days after judgment or decision, unless the time is shortened or en- 
larged by the court, or a justice thereof. Such petition must be printed and forty 
copies thereof furnished. It must briefly and distinctly state its grounds, and be 
supported by a certificate of counsel to the effect that it is presented in good faith 
and nor for delay. A petition for rehearing is not subject to oral argument, and^ 
will not be granted, unless a justice who .concurred in the judgment or decision 
desires It, and a majority of the court so determines. 

(a) A response, If printed and forty copies thereof furnished, accompanied by 
proof of service, may be filed with the clerk within ten days after service of peti- 
tion, unless the time is shortened or enlarged by the court, or a justice thereof. 
Such response is not required, and the court will not delay its action upon a peti- 
tion for rehearing to await a response thereto, unless a response is requested by 
the court. 

2. Of orders on petitions for writs of certiorari. A petition for rehearing may be 
filed with the clerk in term time or in vacation, subject to the requirements respect- 
ing time, service, printing and number of copies furnished as provided in para- 
graph 1 of this rule. Any petition filed under this ■ paragraph must' briefly and dis- 
tinctly state grounds which are confined to intervening circumstances of substantial 
or controlling effect (e. g., Sanitary Refrigerator Co, v. Winters, 28011 SS9, 34, foot- 
note 1; Massey v. United States, 291US608), or to other substantial grounds 
available to petitioner although not previously presented (e. g., Schrito-Schroth 
Co. V. Cleveland Ti'ust Co,, 3051IS4?, 50). 'Such petition Is not subject to oral argu- 
ment. A petition for rehearing filed under this paragraph must be supported by a 
certificate of counsel to the effect that it is'''present«i in good faith and not for de- 
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lay, and counsel must also certify that the petition is restricted to the |>:roiinds 
above specified. ^ : 

(a) A response, if printed and forty copies thereof fiirnished, accompanied by 
proof of service, may be filed with the clerk within ten days after service of peti- : 
tion, unless the time is shortened or enlarged by the court, or a justice thereof. 

(As amended Oct. 13, 1947, effective Jan. 1, 1948.) 

Eule 36." Appeals; by whom allow’ed; supersedeas. — 1. An appeal,. will be out of 
time unless, within the period fixed by statute, application for allowance is pre- 
sented to the judge or justice who allows it. A prior timely application to another 
judge or justice does not extend the statutory period. See Mattoii Steamboat Go. v. « 
Murphy, 319 U. S. ■ — , 63 S. Ct. 1126, 87 L. ed. — . [As a.,mended June 7, 

1943.] 

2. Supersedeas bonds must be taken, with good and sufficient security, that the 
appellant .shall p,rosecute his appeal to effect, and answer all damages and costs 
if , he fail to make his plea good. Such indemnity, where the judgment or , decree. Is 
for the recovery of money not othei'wise secured, must before the whole amount of 
the judgment or decree, including .just damages for delay, and costs and interest 
on the appeal, unless, after notice and hearing and for good cause shown, the judge 
or justice allowing the appeal fixes a different amount or orders security other than 
the bond; but in all suits where the property in controversy necessarily follows 
the event of the suit, as in real actions, replevin, and suits on mortgages, or where 
the property is in the custody of the marshal under admiralty process, as in the 
case of capture or seizure, or where the proceeds thereof, or a bond for the value 
thereof, is in the custody or control of the court, indemnity is only required in an 
amount sufficient to secure the sum recovered for the use and detention of the 
property, and the costs of the suit, and just damages for delay, and costs and 
interest on the appeal. [As amended Oct. 21, 1940.] 

Rule 38. Review on writ of certiorari of decisions of State Courts, Circuit Courts 
of Appeals, and the United States Court of Appeals for the District of Columbia. 

1 . 51 * >}* 

3. Notice of the filing of the petition, together with a copy of the petition, 
printed record, and supporting brief shall be served by the petitioner on counsel 
for the respondent within ten days after the filing (unless enlarged by the court 
or a justice thereof), and due proof of service shall be filed with the clerk. If the 
United States, or an officer or agency thereof, is respondent, the service of the peti- 
tion, record, and brief shall be made on the Solicitor General at Washington, D, C. 
Counsel for the respondent shall have thirty days (unless enlarged by the court 
or a justice thereof), after notice, within which to file forty printed copies of an 
opposing brief, conforming to Rules 26 and 27. The brief must bear the name of a 
member of the bar of this court at the time of filing. 

4. * (As amended May 17, 1948.) 

Rule 38 i/ 2 , State criminal eases — ^Time for taking appeal or filing petition for 
writ of certiorari. — An appeal taken, or petition for writ of certiorari filed, seek- 
ing review of a judgment of a state court of last resort in a criminal case, shall 
be taken or filed within the ninety days prescribed in 28 United States Code An- 
notated, section 2101(c), Approved June 25, 1948. 

So far as applicable, the general considerations and provisions of Rules 36 and 
38 will control in respect to an appeal taken or petition for writ of certiorari 
filed in a criminal case from a state court of last resort. (As added Nov. 15, 1948.) 

Rule 41. Judgments of Court of Claims; petitions for review on certiorari. 

'w-i. ■■ 

2. Within thirty days after the petition, brief, and record are served (unless en- 
larged by the court or a justice thereof) the respondent may file with the clerk 
forty printed copies of an opposing brief, conforming to Rules 26 and 27. Upon the 
expiration of that period, or upon an express waiver of the right to file or the 
actual filing of such brief in a shorter time, the petition, briefs, and record shall 
be distributed by the clerk to the court for its consideration (See Rule 38, par. 4(a),) 

3. * (As amended May 17, 1948.) 


RULES OF CIVIL PROCEDURE FOR UNITED STATES 


L S(X)PE OF RULES~~-ONE FORM OF ACTION 

1, Scope of Riiies, — These rules govern the procedure in United States district 
courts in all suits of a civil nature whether cognizable as eases at law or in, equity, 
with the exceptions stated in Rule 81.- They shall be' construed to secure the Just, 
speedy, and inexpensive determination of every, action. (As amended Dec. ^29, 1948; 
eff. date, see Rule 86.) 

Explanatory note. The amendment did nothing more than _ change the words 
‘‘district courts of the United States” to read, United States district courts.” This 
change in nomenclature conforms to the official designation of distinct courts in 
Title '28, IJ. S. C., § i:i2(a), 1948 revision. 

nv COMMENCEMENT OF ACTION; SERVICE OF PROCESS, 
PLEADINGS, MOTIONS AND 

Rule' 6. , Time.— (a) 'L 

(b) Enlargemeul. When by these rules or by a notice given thereunder oi’ by 
order of court an act is required or allowed to be done at or within a specified 
time, the court for cause shown may ai any time in its discretion (1) with or with- 
out motion or notice order the period enlarged if request therefor is made before 
the expiration of the [>eriod originally preseribed or as extended by a previous or- 
der or (2) upon motion made after the expiration of the specified period permit 
the act to he done where the failure io act was the result of excusable neglect; but 
it may not extend the time for taking any action under rules 25, 50(b), 52(b), 
69(b), (d) and (e), G0(]>), and 78(a) and (g), except to the extent and under the 
conditions stated in them. 

(c) Unaffected by expiration of term. The period of time provided for the doing 
of any act or the taking of any proceeding is not affected or limited by the con- 
tinued existence oi‘ expiration of a term of court. The continued existence or 
expiration of a term of court in no way affects the power of a court to do any 
act or take any proceeding in any civil action which has been pending before it. 

(d) (As amended December 27, 1940.) 

Rule 7. Pleadings allowed: forms of motions. — (a) Pleadings. There shall be a 
complaint and an answer; and there shall be a reply to a counterclaim denominated 
as such; an answer to a cross-claim, if the answer contains a cross-claim; a third- 
party complaint, if leave is given under Rule 14 to summon a person who was not 
an original party; and there shall be a third-party answer, if a third-party com- 
plaint is served. No other jileading shall be allowed, except that the court may order 
a reply to an answer or a third-inirty answer. 

(b) (As amemled December 27, 1946; eff. date, see Rule 86.) 

Rule 12. Defenses and objections; when and how pre.sented; by pleading or mo- 
tion; motion for judgment on pleadings.— (a) When presented. A deWdant shall 
serve hi.s answer within 20 days after the service of the summons and complaint 
upon him, unless the court directs otherwise when service of process is made 
pursuant to Rule -Ue). A party served with a pleading stating a cross-claim against 
him shall serve an answer thereto wdthin 20 days after the service upon him. The 
plaintiff shall serve his reply to a counterclaim in the answer within 20 days after 
service of the answer or, if a reply is ordered by the court, within 20 days after 
service of the order, unless the order otherwise directs. The United States or an 
officer or agency thereof shall serve' an .answer to the complaint or to a cross-claim, 
or a reply to a eoiinierclalm, within 66, days after the service upon the United 
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States attorney of the pleading in which the claim is asserted. The service of a 'mo- 
tion pe:rmitted under this rule altei's these periods of ti,m,e as follows, unless a dif- 
ferent time is fixed by order of the court: (1) if the court denies the motion or 
postpones its disposition until the trial on the merits, the responsive pleading' shall 
be served within 10 days after notice of the court^s action; (2) if the court grants 
a motion for , a more definite statement the responsive pleading shall be served 
within 10 days after the service of the more definite statement, 

(b) How presented. Every defense, in law or fact, to a claim for relief in ^ally 
pleading, whether a claim, counterclaim, cross-claim, or third-party claim, .shall ^ be 
asserted in the responsive pleading thereto if one is required, except that the fol- 
lowing defenses may at the option of the pleader be made by motion; (1) lack of 
Jurisdiction over the subject matter, (2) lack of jurisdiction over the person, (3) 
improper venue, (4) insufficiency of process, (5) insufficiency of service of process, 
(6) failure to state a claim upon which relief can be granted, (7) failure to join 
an indispensable party. A motion making any of these defenses shall be made 
before pleading if a further pleading is permitted. No defense or objection Is 
waived by being joined with one or more other defenses or objections In a responsive 
pleading or motion. If a pleading sets forth a claim for relief to which the adverse 
party Is not required to serve a responsive pleading, he may assert at the trial 
any defense in law or fact to that claim for relief. If, on a motion asserting the 
defense numbered (6) to dismiss for failure of the pleading to state a claim upon 
which relief can be gmanted, matters outside the pleading are presented to and not 
excluded by the court, the motion shall be treated as one for summary judgment 
and disposed of as provided in Rule 56, and all parties shall be given reasonable 
opportunity to present all material made pertinent to such a motion by Rule 56. 

(c) Motion for judgment on the pleadings. After the pleadings are closed 
but within such time as not to delay the trial, any party may move for judgment 
on the pleadings. If, on a motion for judgment on the pleadings, matters outside 
the pleadings are presented to and not excluded by the court, the motion shall be 
treated as one for summary judgment and disposed of as provided in Rule 56, and 
all parties shall be given reasonable opportunity to present all material made 
pertinent to such a motion by Rule 56. 

(d) Preliminary hearings. The defenses specifically enumerated (1) — (7) in sub- 
division (b) of this rule, whether made in a pleading or by motion, and the motion 
for judgment mentioned in subdivision (c) of this rule shall be heard and deter- 
mined before trial on application of any party, unless the court orders that the 
hearing and determination thereof be deferred until the trial. 

(e) Motion for more definite statement. If a pleading to which a responsive 
pleading is permitted is so vague or ambiguous that a party cannot reasonably be 
required to frame a responsive pleading, he may move for a more definite state- 
ment before interposing his responsive pleading. The motion shall point out the 
defects complained of and the details desired. If the motion is granted and the order 
of the court is not obeyed within 10 days after notice of the order or within such 
other time as the court may fix, the court may strike the pleading to which the 
motion w^as directed or make such order as it deems just. 

(f) Motion to strike. Upon motion made by a party before responding to a 
pleading or, if no responsive pleading is permitted by these rules, upon motion 
made by a party within 20 days after the service of the pleading upon him or upon 
the court^s own initiative at any time, the court may order stricken from any 
pleading any insufficient defense or any redundant, immaterial, impertinent, or 
scandalous matter. 

(g) Consolidation of defenses. A party who makes a motion under this rule may 
join with it the other motions herein provided for and then available to him. If a 
party makes a motion under this rule and does not include therein all defenses and 
objections then available to him which this rule permits to be raised by motion, he 
shall not thereafter make a motion based on any of the defenses or objections so 
omitted, except as ])rovided in subdivision (h) of this rule. 

(h) Waiver of defenses. A party waives all defenses and objections which he 
does not present either by motion as hereinbefore provided or, if he has made no 
motion, in his answer or reply, except (1) that the defense of failure to state a 
claim upon which relief can be granted the defense of failure to join an indis- 
pensable party, and the objection of failure to state a legal defense to a claim may 
also be made by a later pleading, if one is permitted, or by motion for judgment 
on the pleadings or at the trial on the meidts, and except (2) that, whenever it ap- 
pears by suggestion of the parties or otherwise that the court lacks jurisdiction of 
the subject matter, the court shall dismiss the action. The objection or defense, if 
made at the trial, shall be disposed of as provided in Rule 15(b) in the light of 
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:aB.,y; evidence that may have been received. (As amended.. December. 27j 1946; eff. 
date, see Rule 86.) : 

Rule 13, Counterclaim and cross-claim. — (a) Compulsory counterclaims. A plead- 
ing shall state as a counterclaim any claim which at the time of serving the plead- 
ing the pleader.. has against any opposing party, if it rises out of ^ the transaction 
or occurrence that, is, the subject matter oflhe opposing party^s claim and does not 
require for its .adjudication the presence of third parties of whom the court cannot 
acquire jurisdiction, except, that such a claim need not be so stated' if at the .time 
the action was commenced the claim was the subject of another pending action. 

(b) * * ♦ , ' 

(g) . .. Cross-claim .against co-party,. A pleading may state as a cross-claim any 
claim by one. party against co-party rising out of the tx’ansaction or occurrence that 
is the subject matter either of the original action,, .or of a counterclaim therein or re- 
lating to any property that is the subject matter, of the original action.^' Such cross- 
claim may include a claim that the party ■ against whom it is asserted is^or .may foe 
liable to. the cross-claimant lor. all or .part of a claim asserted in the action, against 
the cross-claimant, 

(h) Additional parties may be brought in. When the presence of parties other 
than those to the original action is required for the granting of complete relief in 
the determination of a counterclaim, or cross-claim, the court shall order them to be 
brought in as defendants as provided in these, rules, if junsdiction of them can be 
obtained and their joinder will not deprive the court of jurisdiction of the action. . 

(i) Separate trials; separate judgment. If the court orders separate trials as 
provided in Rule 42 (b), judgment on a counterclaim or cross-claim may be^ ren- 
dered in accordance with the terms of Rule 54 (b) when the court has jurisdiction 
so to do, even if the claims of the opposing party have been dismissed or other- 
wise disposed of. (As amended December 27, 1946; eff. date, see Rule 86.) 

Rule 14. Third-party practice. — (a) When defendant may bring in third party. 
Before the service of his answer a defendant may move ex parte or, after the 
service of Ivis answer, on notice to the plaintiff, for leave as a third-party plaintiff 
to serve a summons and complaint upon a jierson not a party to the action who is or 
may be. liable to him for all or part of the plaintiff claim against him. If the 
motion is granted and the summons and complaint are served, the person so served, 
hereinafter called the third-pirty defendant, shall make his defenses to the third- 
party plaintiff^s claim as provided in Rule 12 and his counterclaims against the 
third-party plaintiff and cross-claims against the other third-party defendants as 
provided in Rule 13. The third-party defendant may assert against the plaintiff 
any defenses which the third-party plaintiff has to the plaintiff’s claim. The third- 
party defendant may also assert any claim against the plaintiff arising out of 
the transaction or concurrence that is the subject matter of the plaintiff claim 
against the third-paify plaintiff. The plaintiff may assert any claim against the 
third-party defendant arising out of the transaction or occuiTence that is the subject 
matter of the plaintiff’s claim against the third-party plaintiff, and the third-party 
defendant thereupon shall assert his defenses as provided in Rule 12 and Ms coun- 
terclaims and cross-claims as provided in Rule 13. A third-party defendant may 
proceed under this rule against any person '.not a party to the action who is or may 
be liable to him for all or part of the claim made in the action against the third- 
party defendant. 

(b) When plaintiff may bring In third party. When a counterclaim Is asserted 
against a plaintiff, he may cause a third party to be brought in under circumstances 
which under this rule would entitle a' defendant to do so. (As amended December 
27, 1946; eff. date, see Rule 86.) 

HI. PLEADINGS AND MOTIONS 

Rule 16. Pre-trial procedure; formulating issues* 

Note. 

This rule was made applicable to pro- 
ceedings in admiralty by Rules in Ad- 
miralty, No. 44%. 

PARTIES ■ 

Rule 17. Parties plaintiff ^ and defendant; 'capacity.— (a) * * * 

(h) Capacity to sue or be sued. ' The capacity of an individual, other than one 
- acting in a representative capacity,' tO' sue or be sued shall be determined by the 
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lav/ of his domicile. T'he capacity of a corporation to- sue or be sued shall be deter- 
mined by the law under which it was organized. In all other eases capacity to sue 
or be sued slia'li be determined by the. law of the state in which the district court 
is held, except (1) that a partnership or other ■ UBincorporated association, .which 
has no such capacity by the law of such state, may. sue or be sued in its common 
name for the purpose of enforcing for or against it a substantive right, existing 
under the Constitution or laws of the United States, and (2). that the capacity of a 
receiver appointed by a cou,rt of the United States to sue or be sued in a court of 
the United States is governed by Title 28, U. S, G. §§ 754, 969(a). 

(c') * * (As amended Dec. 27, 1946; Dec. 29, 1948; elf. date, see Rule 86.) 

Explanatory n.ote. The amendment of - Dec. .29, 1948, merely struck out '“Rule 
66^’ and inserted “Title 28, U. S. G. §§754, 959(a). 

Since the .statute states' the capacity, of a federal receiver to sue or be sued, a 
repetitive statement in the rule was confusing and undesirable. 

Rule 18. Joinder of claims and remedies. — (a) Joinder of claims. The pMntilf ' 
in his complaint or in a counterclaim and the defendant in an answer setting 
forth a couiiter-ciaim may join either as independent or as alternate claims as 
many claims either legal or equitable or both as he may have against an opposing 
party. There may be a like joinder of claims when there are multiple parties 
if the requirements of Rules 19, 20, and 22 are satisfied. There may be a like 
joinder of eross-cLaims or third-party claims if the requirements of Rules 13 and 
14 respectively are satisfied. ■ ■ 

(b) * •'* (As amended Dec. 27, 1946; eff. date see Rule 86.) 

'Rule 2,2. Interpleader.— (1) ^ 

(2) The remedy herein provided is in addition to and in no way supersedes or 
limits the remedy provided by Title 28, U. S. C. §§ 1335, 1397, and 2361. Actions 
under those provisions shall be conducted in accordance with these rules. (As 
amended Dec. 29, 1948; eff. date see Rule 86.) 

Explanatory note. The amendment substitutes the present statutory reference, 
i. e., 28 U. S. C. §§ 1335, 1397, and 2361, for “Section 24, (26) of the Judicial Code, 
as amended, U. S. C., Title 28, §41 (26). 

Rule 24. Intervention. — (a) Intervention of right. Upon timely application 
anyone shall be permitted to intervene in an action; (1) when a statute of the 
United States confers an unconditional right to intervene; or (2) when the 
representation of the applicants interest by existing parties is or may be 
inadequate and the applicant is or may be bound by a judgment in the action; 
or (3) when the applicant is so situated as to be adversely affected by a distribution 
or other disposition of property which is in the custody or subject to the con- 
trol or disposition of the court or an officer thereof. 

(b) Permissive intervention. Upon timely application anyone may be permitted 
to intervene in an action: (1) when a statute of the United States confers a 
conditional right to intervene; or (2) when an applicants claim or defense and 
the main action have a question of law^ or fact in common. When a party to an 
action relies for ground of claim or defense upon any statute or executive order 
administered by a federal or state governmental officer or agency or upon any 
regulation, order, requirement, or agreement issued or made pursuant to the 
statute or executive order, the officer or agency upon timely application may be 
permitted to intervene in the action. In exercising its discretion the court shall 
consider wdaether the intervention will unduly delay or prejudice the adjudication 
of the rights of the original parties. 

(c) Procedure. A person desiring to intervene shall serve a motion to intervene 

upon all parties affected thereby. The motion shall state the grounds therefor 
and shall be accompanied by a pleading setting forth the claim or defense for 
which intervention is sought. The same procedure shall be followed when a statute 
of the United States gives a right to intervene. When the constitutionality of an 
act of Congress affecting the public interest is drawn in question in any action 
to which the United States or an officer, agency, or employee thereof is not a 
party, the court shall notify the Attorney General of the United States as 
provided in Title 28, U, S. C., §2403. (As amended Dec. 27, 1946; Dec. 29, 1948; 
eff. date see Rule 86.) ■ 

Explanatory note. The amendmant.vof -Dec. 29, 1948 'Substitutes ttie present 
statutory reference,' i. e., Title 28,:-’.U»,'S7 'O.’'|-2404 for Act of August' 24, 1937, 
C. 764, §1. v;:':'. . 
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Rwk .25v Substitutioii' of parties.-.- (a) , 

(d) .Pi.ib.lic officers; Death or sepa.rati.oii. from. Office. When an ■ officer of the 
United States, or of the District . of ■ Columbia, .the Canal Zone, a territory, an 
insular possession, a state, c'Oiinty, .'■city, .. or; other governmental agency, is a, 
party to an action and during its pendency dies, ..resigns, ■ or otherwise ceases to 
hold office, the action may be continued and maintained by or against his suc- 
cessor, if within G months after.', the successor ta,kes office ,Jt is satisfactorily 
shoivn to the court that there is a subst-antial need for so continuing and 

maintaining it. Substitution pursuant to this rule may be made when it is 
shown by supplemental pleading that the successor of an officer adopts or 
continues or threatens to adopt or continue the action of his predecessor in 

enforcing a law averred to be i'n violation ■ of the Constitution .of the United 
States. Before a substitution is made, the party or officer to be affected, 
unless expressly assenting theieto, shall be given, reasonable notice of the 
application therefor and accorded an opportunity to object. (As amended Dec. 
29, 1948; eff. date see Rule 86.) 

Explanatory note. ..The words “the Act of Februa.ry 13, 1925, 4<3 Stat. 941, 

U. S. (h Title 28, 180,'’- were deleted from the text ■ because ^ said act ,was 

repealed and not included in revi,sed Title 28, for the reason that it was “Super- 
seded by Rules 25 ari<l 81 of the Federal Rules of Civil Procedure.’’ See Report 
from the Committee on the Judieiarv Louse of Representatives to Accompany 
H. R. 2214, House Rep. 308 (80th Cong., 1st Sess.) p. A2S9. Those officers 
which that Act specified but wdiich were not enumerated in Rule 25(d), namely, 
officers of “the Canal Zone, or of a Territory or an insular possession of the 
United States, . . . or other governmental agency of such Territory or insular 
possession,” should now be specifically enumerated in the rule and the amend- 
ment so provifies. 


V. DEPOSITIOiMS AND DISCOVERY 

Rule 26. Depositions pending action.— (a) When depositions may be taken. 
Any party may take the testimony of any person, including a party, by deposi- 
tion upon oral examination or written interrogatories for the purpose of discovery 
or for use as evidence the action or for both purposes. After commencement 
of the action the deposition may be taken without leave of court, except that 
leave, granted with or without notice, must be obtained if notice of the taking 
is served by the plaintiffi within 20 days after commencement of the action. 
The attendance of witnesses may be compelled by the use of subpoena as pro- 
vided in Rule 45. Depositions shall be taken only in accordance with these 
rules. The deposition of a person confined in prison may be taken only by leave 
of court on such terras as the court prescribes, 

(b) Scope of examination. Unless otherwise ordered by the court as provided 
by Rule 30 (b) or (d), the deponent may be examined regarding any matter, not 
privileged, which is relevant to the subject matter involved in the pending action, 
whether it relates to the claim or defense of the examining party or to the 
claim or defense of any other party, including the existence, description, nature, 
custody, condition and location of any books, documents, or other tangible things 
and the identity and locution of persons having knowledge of relevant facts, 
it is not ground for objection that the testimony will be inadmissible at the 
trial if the testimony sought appears reasonably calculated to lead to the dis- 
covery of admissible evidence. 

(c) (As amended Dec, 27, 1946; efF. date see Rule 86.) 

Rule 27. I)cp«mitions before action or pending appeal.-— (a) Before action. 
(1) Petition, A person who de.sires to perpetuate his own testimony or that of 
another person regarding any matter that may be cognizable in any court of 
the United States may file a verified petition m the United States district 
court in the district of the residence of any expected adverse party. The 
petition shall be entitled in the name of the petitioner and shall show: 1, that 
the petitioner expect.^ to be a party to . an action cognizable in a court of the 
United States but m presently unable to bring it or cause it to be brought, 2, 
the subject matter of the expected action and his interest therein, 8, the facts 
which he desires to establish by the proposed testimony and his reasons for 
desiring to perpetuate it, 4, the names or 'a description of the persons he 
expects will be adverse parties and 'their addresses so far as known, and 5, the 
names and ad<!resses of the persons to be examined and the substance of the 
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testimony which he expects to elicit from each, and shall ask for an order 
authorizing* the petitioner to make the depositions of the persons to be examined 
named in the petition, for the .purpose of pei’petuating their testimony. ' 

(2) Notice and Service. The petitioner shall thereafter seiwe a .notice upon, 
each person n.amed in the petition as an expected adverse party, . together with, 
a copy of the petition, stating that the petitioner will apply to the court, at a 
time and place named therein, for the order described in the petition. At 
least _ 20 days before the date of hearing the notice shall be served either within 
or without the district or state in the manner provided in Rule 4(d) for service 
of summons; but if such service can not with due diligence be made upon any 
expected adverse party named in the petition, the court may make such order 
as is just for service by publication or otherwise, and shall appoint, for persons 
not served in the manner provided in Rule 4(d), an attorney who shall represent 
them, and, in case they are not otherwise represented, shall cross-examine the 
deponent. If any expected adverse party is a minor or incompetent the provisions 
of Rule 17(c) apply. 

(3) Order and Examination. If the court is satisfied that the perpetuation of 
the testimony may prevent a failure or delay of justice, it shall make an order 
designating or describing the persons whose depositions may be taken and specify- 
ing the subject matter of the examination and whether the depositions shall be 
taken upon oral examination or written interrogatories. The depositions may then 
be taken in accordance with these rules; and the court may make orders of the 
character provided for by Rules 34 and 35. For the purpose of applying these 
rules to depositions for perpetuating testimony, each reference therein to the 
court in which the action is pending shall be deemed to refer to the court 
in which the petition for such deposition was hied. 

(4) Use of Deposition. If a deposition to perpetuate testimony is taken under 
these rules or if, although not so taken, it would be admissible in evidence in the 
courts of the state in which it is taken, it may be used in any action involving 
the same subject matter subsequently brought in a United States district court 
in accordance with the provisions of Rule 26(d). 

(b) Pending appeal. If an appeal has been taken from a judgment of a 

district court or before the taking of an appeal if the time therefor has not 
expired, the district court in which the judgment was rendered may allow the 
taking of the depositions of witnesses to perpetuate their testimony for use in 
the event of further proceedings in the district court. In . such case the party 
who desires to perpetuate the testimony may make a motion in the district 
court for leave to take the depositions, upon the same notice and service 
thereof as if the action was pending in the district court. The motion shall show 
(1) the name.s and addresses of persons to be examined and the substance of 
the testimony which he expects to elicit from each; (2) the reasons for perpetuat- 
ing their testimony. If the court finds that the perpetuation of the testimony 

is proper to avoid a failure or delay of justice, it may make an order allowing 

the depositions to be taken and may make orders of the character provided for 
by Rules 34 and 35, and thereupon the depositions may be taken and used in 
the same manner and under the same conditions as are prescribed in these 
rules for depositions taken in actions pending in the district court, 

(c) Perpetuation by action. This rule does not limit the power of a court 
to entertain an action to perpetuate testimony. (As amended Dec. 27, 1946; Dec. 
29, 1948; eff. date, see Rule 86.) 

Explanatory note. The amendment of Dec. 29, 1948 did nothing more than 
change the words “district courts of the United States’^ where they appeared 

in (a) paragraphs 1 and 4, to read, ^‘United States district courts.^' This 

change in nomenclature conforms to the official designation of district courts in 
Title 28, U. S, C. § 132(a), 1948 revision. 

Rule 28. Persons before whom depositions may be taken. — (a) Within the 
United States. Within the Uiiited States or within a territory or insular pos- 
session subject to the dominion of the United States, depositioiis shall be taken 
before an officer authorized to administer oaths by the laws of the United States 
or of the place where the examination is held, or before a person appointed by 
the court in which the action is pending. A person so appointed has power to 
administer oaths and take testimony. 

(b) (As amended Dee; 27, 1946; eff. date, see Rule 86.) 
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, Rii!e„33* , ...Imterrogatories to parties. — ^Any party may ,, serve upon any adverse 
■party written . mterrogatories to ■ be answei'ed by the party SCTved oi% if the 
party .served is' a public .o.r private corporation or a partnership or association^ 
by any officer or agent, who shall furnish such information as is available to 
.the , party. Interrogatories may be served after commencement of ^the acti<m and 
without leave, of x*ourt., "except that, if service is made by the plaintiff within ^10 
days: after such , commencement, leave of court granted with, or without _ notice 
must first be . obtained. ' The interrogatories shall be answered separately and 
fully in writing under, oath. The answers shall be signed by the person malong 
them; and the party upon whom 'the interrogatories have been . served shall 
serve a copy of the ^ answers ,on ' the party submitting the interrogatories^ withm 
15 days after the service of the interrogatories, unless the court, on motion and 
notice and for good cause shown, enlarges or shortens the time. .Within^ 10 
days after service of interrogatories a party may serve written objections 
thereto together with, a ' notice ' of hearing the objections at the earliest practicable 
time. Answers to interrogatories to "which objection is made shall be .deferred 
until the objections are determined. 

Interrogatories may relate to any . -matters which ' can be inquired^ into under 
Rule 26(b), and the answers may he used to. the same extent as , provided in Rule 
26(d) for the use of the^ deposition of a party. Interrogatories 'may be. served 
after a deposition has been taken, and a deposition may be sought after in- 
terrogatories have been answered, but. the court, on motion ^ of the deponent^or 
the party interrogated, may make such protective order as justice may require. 
The number of interrogatories or of sets of interrogatories to be served is not 
limited except as justice requires to protect the party from annoyance, expense, 
embarrassment, or oppression. The provisions of Rule 30(b) are applicable for the 
protection of the party from wliom answers to interrogatories are sought under 
this rule. (As amended Dee. 27, 1946; eff. date, see Rule 86.) 

Rule 34, Discovery and production of documents and things for inspectioBi, 
copying, or photographing.—Upon motion of any party showing good cause there- 
foi’ and upon notice to all other parties, and subject to the provisions of Rule 
30(b), the court in which an action is pending may (1) order any party to 
produce and permit the inspection and copying or photographing, by or on behalf of 
the moving party, of any designated documents, papers, books, accounts, letters, 
photographs, objects, or tangible things, not privileged, which constitute or con- 
tain evidence relating to any of the matters within the scope of the examination 
permitted by Rule 26(b) and which are in his possession, custody, or control; 
or (2) order any party to permit entry upon designated land or other property 
in his possession or control for the purpose of inspecting, measuring, surveying, 
or photographing the property or any designated object or operation thereon 
within the scope of the examination permitted by Rule 26 (b). The order shall 
specify the time, place, and manner of making the inspection and taking the 
copies and photographs and may prescribe such terms and conditions as are 
just. (As amended Dec, 27, 1946; eff.: date,, .see Rule 86.) . - 

Rule 36. Admission of facte and ...of genuineness of documents. — (a) Request 
for admission. After commencement of an action a party may serve upon any 
other party a written request for the admission by the latter of the genuineness 
of any relevant documents described . in and exhibited with the request or of 
the truth of any revelant matters of fact set forth In the request. If a plaintiff 
desires to serve a request within 10 days after commencement of the action 
leave of court, granted with or without- notice, must be obtained. Copies of 
. the ..doc.ument.s . - shall - .- be., .served . .-with the request unless copies ■ • have-, already been 
furnished. Each of the matters of which an admission' is requested shall be 
deemed admitted unless, within a period designated in the request, not less 
than 10 days after service thereof or within such shorter or longer time as the 
court may allow on motion and notice, the party to whom the request is directed 
serves upon the party requesting the admission either (1) a sworn statement 
denying' specifically the 'matters of which an admission Is requested or setting 
forth in detail the reasons why he cannot truthfully admit or deny those matters 
or .(2) written objections on the ground that some or all of the requested 
admissions are privileged or irrelevant -or that the reauest is otherwise improper 
in whole or in part, together with a notice' of hearing the objections at the earliest 
practicable time. If written objections to a part of the request are made, the 
remainder of the request shall be answered within the period designated in the 
request. A denial shall fairly meet the '■..substance of the requested admissi’On, and 
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when good laith requires ^that , a party deny only a part :or a qualification of a 
matter of wiiicli an, admission’ is requested, he shall specify so much of it as is true 
and deny only the remainder. ' " ' 

(b) Effect , of admission. Any admission made by a party pursuant' to such 
request ^ is^ , for , the purpose of the pending action only and neither constitutes 
an admission by him for any other purpose nor may be used against. Mm in any 
other .proceeding, (As amended Dec. 27, 1946; eff. date, see .Rule 86.) , ■ , 

Rule 37. Refusal to Make Discovery: Consequences. — (a) * *' 

(e) Failure^ to Respond to Letters Rogatory. A subpoena may be issued as 
provided in Title 28, U. S. C., § 1783, under the circumstances and ' conditions 
therein stated. , 

(f) (As amended Dec. 29, 1948; eff. date, see Rule 86.) 

Explanatory note. The amendment substitutes the present statutory reference, 
i. e,, Title 28, U. S. C., '§ 1783, “for Act of July 3, 1926, G. 762, § 1, (44 Stat. 835), 
U. S. C. Title 28, § 711.’» 


VI. TRIALS 

Rule 41. Dismissal o faction. — (a) Voluntary dismissal; effect thereof. (1) 
By Plaintiff; By Stipulation. Subject to the provisions of Rule 23 (c), of Rule 66, 
and of any statute of the United States, an action may be dismissed by the 
plaintiff without order of court (i) by filing a notice of dismissal at any time 
before service by the adverse party of an answer or of a motion for summary 
judgment, whichever first occurs, or (ii) by filing a stipulation of dismissal 
signed by all parties who have appeared in the action. Unless otherwise stated 
in the notice of dismissal or stipulation, the dismissal is without prejudice, except 
that a notice of dismissal operates as an adjudication upon the merits when 
filed by a plaintiff who has once dismissed in any court of the United States or 
of any state an action based on or including the same claim. 

(2) By Order of Court. Except as provided in paragraph (1) of this subdivi- 
sion of this rule, an action shall not be dismissed at the plaintiff^s instance save 
upon order of the court and upon such terms and conditions as the court deems 
proper. If a counterclaim has been pleaded by a defendant prior to the^ service 
upon him of the plaintiff motion to dismiss, the action shall not be dismissed 
against the defendant’s objection unless the counterclaim can remain pending for 
independent adjudication by the court. Unless otherwise specified in the order, a 
dismissal under this paragraph is without prejudice. 

(b) Involuntary dismissal; effect thereof. For failure of the plaintiff to prose- 
cute or to comply with these rules or any order of court, a defendant may move 
for dismissal of an action or of any claim against him. After the plaintiff has 
completed the presentation of his evidence, the defendant, without waiving Ms 
right to offer evidence in the event the motion is not granted, may move for a 
dismissal on the ground that upon the facts and the law the plaintiff has 
shown no right to relief. In an action tried by the court without a jury the 
court as trier of the facts may then determine them and render judgment against 
the plaintiff or may decline to render any judgment until the close of all the evi- 
dence. If the court renders judgment on the merits against the plaintiff, the 
court shall make findings as provided in Rule 52(a). Unless the court in its 
order for dismissal otherwise specifies, a dismissal under this subdivision and any 
dismissal not provided for in this rule, other than a dismissal for lack of juris- 
diction or for improper venue, operates as an adjudication upon the merits. 

(g) ❖ sH sis amended Dec. 27, 1946; eff. date, see Rule 86.) 

Rule 45. Subpoena.— (a) * 

(b) For production of documentary evidence. A subpoena may also command 
the person to whom it is directed to produce the books, papers, documents, or 
tangible things designated therein; but the court, upon motion made promptly 
and in any event at or before the time specified in the subpoena for compliance 
therewith, may (1) quash or modify the subpoena if it is unreasonable and oppres- 
sive or (2) condition denial of the motion upon the advancement by the person in 
whose behalf the subpoena is '■ issued' of ' the reasonable cost of producing ' the 
books, papers, documents, or tangible tMngs. 

(c) ^ ^ ' ■' , 
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(d) Subpoena for taking;’ depositions; place of examination. (1) Proof of 
service of a notice to take a deposition as provided in Rules 30(a) and 31(a) con- 
stitutes a sufficient authorization for fhe issuance .by the clerk of the district 'court 
for the district in which the deposition is to be taken of subpoenas for the persons 
named or described therein. The subpoena may command the person to whom 
it Is directed to produce desit^’iiated books, papers, documents, or tangible things 
which constitute or contain evidence relating to any of the matters ■within the 
scope of the examination permitted by Rule 26(b), but in that event the subpoena 
■will be subject to the provisions of subdivision (b) of Rule 30 and subdivision (b) 
of This . Rule 45. 

(2) A resident of the district in which the deposition is to be taken may be 
required to attend an examination only in the county wherein he resides or is 
employed or transacts his business in person, or at such other convenient place 
as is fixed by an order of court. A nonresident of the district may be required 
to attend only in the county wherein he is served with a subpoena, or within 40 
miles from the place of service, or at such other convenient place as is fixed by 
an order of court. 

fe) Subpoena for a Hearing or trial. 

(1) ^■ 

(2) A subpoena dii'octed to a witness in a foreign country shall issue under 
the circumstances and in the manner and be served as provided in Title 28, U. S. G., 
§ 1783. (As amended Deo. 27, 1946; Dec. 29, 1948; efi‘. date see, Rule 86.) 

Explanatory note. The amendment of Dec. 29, 1948 substitutes the present statu- 
tory reference, i, e., Title 28, U. S. C., § 1783, for “the Act ' of July 3, 1926, 
C. 762, §§ 1, 3 (44 Stat. 835, U. S. C., Title 28, §713.)’^ 

Rule 52, Findings b.v the court. — (a) Effect. In all actions tried upon the 
facts without a jury oi with an advi.sory jury, the court shall find the facts 
specially and state separately its conclusions of law thereon and direct the entry 
of the appropriate judgment; and in granting or refusing interlocutory injunctions 
the court shall similarly set forth the findings of fact and conclusions of law which 
constitute the grounds of its action. Requests for findings are not necessary for 
purposes of review. Findings of fact shall not be set aside unless clearly erroneous, 
and due regard shall be given to the opportunity of the trial court to judge of 
the credibility of the witnesses. The findings of a master, to the extent that the 
court adopts them, shall be considered as the findings of the court. If an opinion 
or memorandum of decision is filed, it will be sufficient if the findings of fact and 
conclusions of law appear therein. Findings of fact and conclusions of law are 
unnecessary on decisions of motions under Rules 12 or 56 or any other motion 
except as provided in Rule 41 (b). 

(b) {As amended Dec. 27, 1946; eff, date, see Rule 86.) 


VII. JUDGMENTS 

Rule 54. Judgments; co«ts.*««(a) 

(b) Judgment upon multiple claims. When more than one claim for relief is 
presented in an action, whether a.s a claim, counterclaim, cross-claim, or third- 
party claim, the court may direct the entry of a final Judgment upon one or more 
but less than all of the claims only upon an expres.s determination that there 
is no just reason for delay and upon an express direction for the entry of 
judgment. In the absence of such determination and direction, any order or other 
form of decision, however designated, which adjudicates less Ithan all the claims 
shall not terminate the action as to any of the claims, and the order or other 
form of decision is subject to revision at any time before the entry of judgment 
adjudicating all the claims. 

amended Dec. 27, 1946; eff, date, see Rule 86,) • . .. 

Rule 56. Summary judgment.-— (a); For eialmant. A party ' seeking to recover 
upon a claim, counterclaim, or cross-claim or 'to obtain a declaratory judgment 
may, at any time after th'e expiration of .20 days from the commencement of the 
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action or after service, of a motion for summary judgment by the adverse party, 
move with or without,, supporting affidavits for a summary judgment in his favor 
upon all or any, part thereof.. 

(b) For defending party. A party against whom a ,claim, counterclaim, or 
cross-claim is , asserted oi’' a declaratory judgment is sought may, at any time, 
move with or without supporting affidavits for a summary judgment in his 
favor as to all or any part thereof. 

(c) Motion and proceedings thereon. The motion shall be served at least 
10 days before the time fixed for the hearing. The adverse party prior to the 
day of hearing ^ may serve opposing affidavits. The judgment sought shall be 
rendered forthwith if the pleadings, depositions, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any materia! 
fact and that the moving party is entitled to a judgment as a matter of law. 
A summary judgment, interlocutory in character, may be rendered on the issue 
of liability alone although there is a genuine issue as to the amount of damages. 

(d) (As amended Dec. 27, 1946; eff. date, see Rule 86.) 

Rule 57. Declaratory Judgments,— The procedure for obtaining a declaratory 
judgment pursuant to Title 28, U. S. C., § 2201, shall be in accordance with those 
rules, and the right to trial by jury may be demanded under the circumstances 
and in the manner provided in Rules 88 and 39. The existence of another adequate 
remedy does not preclude a judgment for declaratory relief in cases where it is 
appropriate. The court may order a speedy hearing of an action for a declaratory 
judgment and may advance it on the calendar. (As amended Dec, 29, 1948; eft* ** , 
date, see Rule 86.) 


Explanatory note. The amendment substitutes the present statutory reference, 
i. e., Title 28, U. S. C., § 2201, for ‘bsection 274(d) of the Judicial Code, as amended, 
U. S, C., Title 28, § 400.” 

Rule 58. Entry of judgment. — Unless the court otherwise directs and subject 
to the piwisions of Rule 54(b), judgment upon the verdict of a jury shall be en- 
tered forthwith by the clerk; but the court shall direct the appropriate judgment 
to be entered upon a special verdict or upon a general verdict accompanied by 
answers to interrogatories returned by a jury pursuant to Rule 49. When the 
court directs that a party recover only money or costs or that all relief be 
denied, the clerk shall enter judgment forthwith upon receipt by him of the direc- 
tion; but when the court directs entry of judgment for other relief, the judge 
shall promptly settle or approve the form of the judgment and direct that it be 
entered by the clerk. The notation of a judgment in the civil docket as provided 
by Rule 79(a) constitutes the entry of the judgment; and the judgment is not 
effective before such ent.^y. The entry of the judgment shall not be delayed 
for the taxing of costs. (As amended Dec. 27, 1946; eff*. date, see Rule 86.) 


Rule 59. New trials; amendment of judgments. — (a) 

(b) Time for motion. A motion for a new trial shall be served not later 
than 10 days after the entry of the judgment. 

(c) ; 

(e) Motion to alter or amend a judgment. A motion to alter or amend the 

judgment shall be served not later than 10 days after entry of the judgment. 

(As amended Dec. 27, 1946; eff. date, see Rule 86.) 

* Rule 60. Relief from judgment or order. — (a) Clerical mistakes. Clerical mis- ; 

takes in judgments, orders or other parts of the record and errors therein arising j 

from oversight or omission may be corrected by the court at any time of its own ■; 

initiative or on the motion of any party and after such notice, if any, as the t 

** court orders. During the pendency of an appeal, such mistakes may be so |; 

corrected before the appeal is docketed in the appellate court, and thereafter while |; 

the appeal is pending may be so corrected with leave of the appellate court. I; 

(b) Mistakes; inadvertance; excusable neglect; newly discovered evidence; fraud, I 
etc. On motion and upon such terms as are just, the court may relieve a party or | 

his legal representative from a final judgment, order, or proceeding for the follow- I 

ing reasons: (1) mistake, inadvertance, surprise, or excusable neglect; (2) newly I 

discovered evidence which by due diligence could not have been discovered in time I 
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to.' '.move foi’ a new trial tuider Rule 59(b); (3) fraud (whether heretofore denomi- 
natec! intrinsic or extrinsic),, misrepresntation, or other misconduct^ of an adverse 
party; (,4), the judgment, is void; (6) the judgment has been satisfied, Teleased, 
or .discharged,, or a, prior judgment upon which, it is based ^ has been reversed or 
otherwise vacated,' or it is.no longer equitable that the judg.ment should have 
prospective ap'p,licatioi'i; .or (6) any other reason justifying relief from the operation 
of the judgment. The motion shall be made within a reasonable time, and for 
reasons^ (1), (2), and (3) not more than one year after the ^judgment, order, or 
proceeding was entered or taken. A motion under this subdivision ,(b), does ^ not 
affect the finality of a judgment or suspend its operation. This rule does not limit 
the power of a court to entertain an independent action to relieve a party from 
a judgment, order, or proceeding, or to grant relief to a defendant ^ not actually 
personally notified as provided in Title 28, § 1655, or to set aside a judgment for 
fraud upon the court. Writs of coram nobis, coram vobis, audita querela, and bills 
of review and bills in the nature of a bill of review, are abolished, and the px;ocedure 
for obtaining any relief from a judgment shall be by motion as prescribed in these 
rules or by an independent action. (As amended Dec,' 27, 1946; Dec. 29, 1948; 
eff. date, see Rule 86.) 

Explanatory note. The 1948 amendment substitutes the present' statutory refer- 
ence, i. e., Title 28, U. S. C., § 1655. 

Rule 62. Stay of proceedings to enforce a-' judgment. — (a) * * 

(h) Stay on motion for new trial or for judgment. In its discretion and on 
such conditions for the security of the adverse party as are proper, the court may 
stay the execution of or any proceedings to enforce a judgment pending the dis- 
position of a moti«.)n for a new trial or to alter or amend a judgment made pursuant 
to Rule 59, or of a motion for I'elief from a judgment or order made pursuant 
to Rule 60, or of a motion for judgnient in accordance with a motion for a directed 
verdict made pursuant to Rule 50, or of a motion for amendment to the findings or 
for additional findings made pursuant to Rule 52(b). 

(c) * 

(g) Power of appellate court not limited. The provisions in this rule do not 
limit any power of an appellate court or of a judge or justice thereof to stay 
proceedings during the pendency of an appeal or to suspend, modify, restore, or 
grant an injunction during the pendency of an appeal or to make any order appro- 
priate to preserve the status quo or the effectiveness of the judgment subsequently 
to be entered. 

(h) Stay of judgnient upon multiple claims. When a court has ordered a 
final judgment on some but not all of the claims presented in the action under 
the conditions stated in Rule 54 (b), the court may stay enforcement of that 
judgment until the entering of a subsequent judgment or judgments and may 
prescribe such conditions as are necessary to secure the benefit thereof to the 
party in whose favor the judgment is entered. (As amended Dec. 27, 1946; Dec. 
29, 1948; eff. date, see Rule 86.) 

Explanatory note. The 1948 amendment of (g) deleted the words, ^'and these 
rules do not supersede the provisions of Section 210 of the Judicial Code, as 
amended, U. S, C,, Title 28, § 47a, or of other statutes of the United States to the 
effect that stays pending appeals to the Supreme Court may be granted only 
by that court or a justice thereof.*^ 

Section 210 of the Judicial Co<ie, as amended, U, S. Title 28, 1 47a, was 
repealed by revised Title 28 and its provisions that stays pending appeals to 
the Supreme Court in Interstate Commerce Commission cases may be granted only 
by that court or a justice thereof are not included in revised Title 28. Prior to 
this repeal the additional general reference in subdivision (g) to ”other statutes 
of the United States*^ was needed as a safety residual provision due to the 
specific reference to Section 210 of the Judicial Code. 

VIII. PRO¥ISIONAL AND PIN AL • REMEDIES AND SPECIAL PROCEEDINGS 

Rule 65. Injunction^.— (a) ♦ ' 

(c) Security. No restraining order or preliminary injunction shall issue except 
upon the giving of security by the applicant, in such sum as the court deems proper, 
for the payment of such costs and damages as may be incurred or suffered by 
any party who is found to have been wrongMly enjoined or restrained. No such 
security shall be required of the United States or of an officer or agency thereof. 

' A surety upon a bond or undertaking under: this rule submits himself to the 
jurisdiction of the court and irrevocably appoints the clerk of the court as Ms 
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agent^upon whom .any _ papers affecting his liability on the bond or undertaking 
may be served. His liability may be enforced on motion ■ without the necessity 
of an independent action. The motion and such notice of the motion as the, court 
prescribes may be^ served on the clerk of the court who shall forthwith .mail copies 
to the persons giving the security if their addresses are known. 

(d) * * * 

(e) Employer, and employee; interpleader; constitutional cases. These' rules 
do not , modify any statute of the United States relating to temporary,, restrain- 

Jng orders and, , preliminary injunctions in actions, affecting employer and em- 
ployee; or the provisions of Title 28, U. S. C., §2361, relating to preliminary 
injunctions in actions of interpleader or in the nature of interpleader; Title 
28, U. S. C., §2284, relating to actions required by Act of Congress to be heard 
and determined by a district court of three judges. (As amended Dec. 27, 1946; 
Dec. 29, 1948; eff. date, see Rule 86.) 

^ Explanatory note. Specific enumeration of statutes dealing with labor injunc- 
tions in (e) prior to its amendment in 1948, ’were deemed undesirable due to 
the enactment of amendatory or new legislation from time to time. The committee 
considered that the more general and inclusive reference, ^‘any statute of the 
United States’^ did not change the intent of subdivision (e) of Rule 66, and 
that the subdivision would have continuing applicability without the need of 
subsequent readjustment to labor legislation. 

The 1948 amendment relative to actions of interpleader or in the nature of 
interpleader substitutes the present statutory reference for section 24(26) of the 
Judicial Code as amended, U. S. C., and wall embrace any futui^e amendment to 
statutory interpleader provided for in Title 28, U. S. C., § 2361. 

The reference to Act of August 24, 1937, C. 764, § 3, deleted from the rule and' 
which provided for a district court of three judges to hear and determine an 
action to enjoin the enforcement of any Act of Congress for repugnance lo the 
Constitution of the United States. The provisions of that Act dealing with the 
procedure for the issuance of temporary restraining orders and iiiteriocutory and 
final injunctions have been included in revised Title 28, U. S, C., § 2284, which, 
however, has been broadened to apply to all actions required to be heard and 
determined by a district court of three judges. The amendatory saving clause 
of subdivision (e) of Rule 65 has been broadened accordingly. 

Rule 66. Receivers appointed by federal courts.— An action wherein a receiver 
has been appointed shall not be dismissed except by order of the court. The prac- 
tice in the administration of estates by receivers or by other similar officers ap- 
pointed by the court shall be in accordance with the practice heretofoi’e followed 
in the courts of the United States or as provided in rules promulgated by the dis- 
trict courts. In all other respects the action in which the appointment of a receiver 
is sought or which is brought by or against a receiver is governed by these rules. 
(As amended Dec. 27, 1946; Dec. 29, 1948; eff. date, see Rule 86.) 

Explanatory note. The 1948 amendment deleted what was the second sentence 
and which read: ‘‘A receiver shall have the capacity to sue in any district court 
without ancillary appointment; but actions against a receiver may not be com- 
menced without leave of the court appointing him except when authorized by a 
statute of the United States.” 

This was done for the reason that Title 28, U. S. C., §§754 and 959(a), state the 
capacity of a federal receiver to sue or be sued in a federal court, and a repetitive 
statement of the statute in Rule 66 was considered confusing and undesirable. 
See also Note to Rule 17(b), supra. 

Rule 67. Deposit in court. In an action in which any part of the relief sought 
is a judgment for a sum of money or the disposition of a sum of money or the dis- 
position of any other thing capable of delivery, a party, upon notice to every other 
party, and by leave of court, may deposit with the court all or any part of such 
sum or thing. Money paid into court und,er this rule shall be deposited and with- 
drawn in accordance with the provisions of Title 28, U. S. C., §§ 2041, and 2042; 
the Act of June 26, 1934, c. 756, §23, as amended, (48 Stat. 1236, 58 Stat. 845), 
U. S. C., Title 31, § 725v; or any like statute. (As amended Dec. 29, 1948; eff. date, 
see Ruje 86.) 

Explanatory 'note. ' The 1948 arnendmeuft substituted 28, U. S. C., §§2041, 

and 2042”, for "sections 995 and 096, Revised Statutes as amended, U. S. C., Title 
28, §§ 861, 862/' ' 
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, Since Aiie Act of June, 26, 1934 had . been- amended by ilct ^ of Dec. 21, 1944, 58 
Stat. 845, correcting references^' were made. '■■■■■■■. 

..Rule 68. TJ-ffer of j«.clgmeEt.--At any time more -than 10, days before the trial 
begins, a party defending against a claim may seiwe upon the adverse party an 
offer to allow judgment to be taken against him for the money or property or to. 
the effect spceified in his offer, with costs then accrued* If Avithin 10 days after 
the service of the offer the adverse . party serves' Avritten notice that the , off er^ is 
accepted, either party may then 'file the offer and notice of acceptance together with 
proof of service thereof and thereupon the clerk shall enter judgment. An offer not 
accepted shall be deemed withdrawn and evidence thereof is not admissible except 
in a proceeding to determine costs. If the judgment finally obtained by the offeree 
is not more favorable than the offer, the offeree must pay the costs incurred after 
the making of the offer. The fact that an offer' is made but not accepted does not 
preclude a subsequent offer. (As amended Dec. 27, 1946; eff. date, see Rule 86.) 

Rule 69. Execution. — (a) . ."v. 

(b) .Against ctnlain public officers. When a judgment has been entered against 
a cojlectoi* or other officer of revenue under the circumstances stated in^ Title 

28, U. S. C.. § 2006, or against an officer of Congress in an action mentioned in the 
Act of March 3, 1875, c.'l30, §8 (18 Stat. 401);. U. S. C., Title 2, §.,118, and when 
the court has given the certificate of probable cause for bis act as provided in 
those statutes, execution shall not issue against the officer or his property but the 
final judgment shall lie satisfied as provided in such statutes. (As amended Dec. 

29, 1948; eff. date, see Rule 86.) 

Explanatory note. The 1948 amendment substituted the present statutory ref- 
erences for those to the old code prior to the 1948 revision. 


IX. APPEALS 

Rule 72. Appeal from a District Court to the Supreme Court. When an appeal 
is permitted by law from a district court to the Supreme Co\irt of the United States, 
an appeal shall be taken, perfected, and prosecuted pursuant to law and the Rules 
of the Supreme Court of the United States governing such an appeal. (As 
amended Dec. 29, 1948; eff. date, see Rule 86.) 

Explanatory note. I’he 1948 amendment deleted the words “by petition for ap- 
peal accompanied by an assignment of errors. The appeal shall be allowed, a cita- 
tion issued, a jurisdictional statement filed, a bond on appeal and supersedeas bond 
taken, and the record on appeal made and certified as prescribed by,^’ which fol- 
lowed the Avmd “taken’" and preceded the word “perfected."" 

This was done for the reason that Title 28, U. S. G., § 1262, seems to contemplate 
that the direct appeal therein provided for is to be taken by notice of appeal. 
Aside from (1) § 1252, supra, (2) provisions stating when, and within what time, 
a direct appeal may be taken from a district court to the Supreme Court (see 
§§ 1252, 1253, 2281, 2282, and 2101), and (3) the provision in § 2101(a) that as 
to the direct appeals provided for in §§ 1252, 1263, and 2282 the “record shall be 
made up and the case docketed within sixty days from the time such appeal is 

taken under rules prescribed by the Supreme Court”, Title 28 does not set forth 

the procedure for perfecting a direct appeal. The procedure for perfecting the ap- 
peal will, therefore, as in the past be largely governed by Rules of the Supreme 
Court. It seems advisalde that Rule 72 accordingly be stated in terms of general 
reference, rather that incorporating specific references to Rules of the Supreme 
Court (such as the petition for appeal, assignment of errors, citation) that may 
not be consistent with revised Title 28 and may, in any event, be changed by the 
Supreme Courtis amendment of its Buies. 

Rule 73, Appeal to court of appeals.^ — "(a) When and how taken. When an ap- 
peal is permitted by law from a district court to a court of appeals the time 

within which an appeal may be taken shall be 39 days from the entry of the judg- 

ment appealed from unless a shorter time is provided by law, except that in any 
action in which the United States or an officer, or 'agency thereof is a party the 
time as to all parties shall be 60 days from such entry, and except that upon a 
showing of excusable neglect based on, a failure of a party to learn of the entry 
of the judgment the district coiiit in any, action may extend the time for appeal 
not exceeding 30 days from the expiration of- the originai time herein prescribed. 
The running of the time for appeal is terminated by a timely motion made pur- 
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Lereiriafter enumerated, and the full time for appeal fixed 
subdivision commences to run and is to- be computed from the entry of any 
01 tne loiiowmg’ orders niade upon a timely motion under such rules: granting or 
denymg a inntion for judgment under Rule 50(b); or granting or denying a motion 
under Kuie 52(b) to amend or make additional findings of fact, whether or not an 
alteration of the judgment would be required if the motion is granted; or granting 
or denying' a motion under Rule 59 to alter or amend the j'udgment; or denying* a 
motion for a new trial under Rule 59, “ 

A party may appeal from a judgment by filing with the district court a notice of 
appeal, r ailure of the appellant to take any of the further steps to secure the re- 
view of the judgment appealed from does not affect the validity of the appeal, but is 
ground only for such remedies as are specified in this rule or, when no remedy is 
specified, for such action as the appellate court deems appropriate, which may in- 
clude dismissal of the appeal. If an appeal has not been docketed, the parties, with 
the approval of the district court, niay dismiss the appeal by stipulation filed in 
that court, or that court may dismiss the appeal upon motion and notice by the 
appellant. 

(b) =!= -1= L 

(c) Bond on appeal. Unless a party is exempted by law, a bond shall be filed 
with the. notice of appeal. The bond shall be in the sum of two hundred and fifty 
dollars, unless the court fixes a different amount or unless a supersedeas bond is 
filed, in whiclr event no separate bond on appeal is required. The bond on appeal 
shall have sufficient surety and shall be conditioned to secure the payment of costs 
if the appeal is dismissed or the judgment affirmed, or of such costs as the appel- 
late court may award if the judgment is modified. If a bond on appeal in the sum 
of twm hundred and fifty dollars is given, no approval thereof is necessary. After 
a bond on appeal is filed an appellee may raise objections to the form of the bond 
or to the sufficiency of the surety for determination by the clerk. 

(g) Docketing and recoi'd on appeal. The record on appeal as provided for in 
Rules 75 and 76 shall be filed with the appellate court and the appeal there docketed 
within 40 days from the date of filing the notice of appeal; except that, when more 
than one appeal is taken from the same judgment to the same appellate court, the 
district court may prescribe the time for filing and docketing, which in no event 
shall be less than 40 days from the date of filing the first notice of appeal. In all 
cases the district court in its discretion and with or without motion or notice may ex- 
tend the time for filing the record on appeal and docketing the appeal, if its order 
for extension is made before the expiration of the period for filing and docketing 
as originally prescribed or as extended by a previous order; but the district court 
shall not extend the time to a day more than 90 days from the date of filing the 
first notice of appeal. (As amended Dec. 27, 1946; Dec. 29, 1948; eff. date, see 
'Rule. 86.) ■ ' , , ■■ ■ 

Explanatory note. The 1948 amendment of (a) made no change other than to 
delete the word “circuit’’ in order to make it conform to the official designation of 
the court as designated in U. S. C. Title 28, § 43(a). 

Subdivision (c) R. S. § 1000, Title 28, U. S. C., § 869 (1946), which provided for 
cost bonds, is repealed and its provisions are not included in revised Title 28. Since 
the Revisers thought that this should be controlled by rule of court as in the case 
of supersedeas bond, see subdivision (d), no amendment to Title 28 will be pro- 
posed to restore the omission. The requirement of a cost bond should, therefore, 
be incorporated in the rule, and the amendment so provides. The exemptions re- 
ferred to are set forth in Title 28, U. S. C„ §§ 1915, 1916, and 2408. 

Rule 74, Joint or several appeals to the Supreme Court or to court of appeals; 
summons and severance abolished. (Aside from the title, the rules remains un- 
changed.) (As amended Dec. 29, 1948; eff. date, see Rule 86.) 

Rule 75. Record on appeal to a court of appeals. — (a) Designation of contents 
of recoi'd on appeal. Promptly after an appeal to a court of appeals is taken, 
the appellant shall serve upon the appellee and file with the district court a desig- 
nation of the portions of the record, proceedings, and evidence to be contained in the 
record on appeal, unless the appellee has already served and filed a designation. 
Within 10 days after the service and filing of such a designation, any other party 
to the appeal may serve and file a designation of additional portions of the record, 
proceedings, and evidence to be included. If the appellee files the original designa- 
tion, the parties shall proceed under Subdivision (b) of this rule as if the appellee 
were the appellant. 
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(b) Transcript' It there he designated for inclusion any evidence or proceed- 
ing^ at .a trial or hearing which was stenographically reported, the appeliant siiall 
file with his designation a copy nf the reporter’s transcript of the evidence oi pro- 
'ceedings included in his designation. If the designation incliidp^ only part of the 
reporter’s transcript the appellant shall file a copy of ' such additionar parts ttiereof 
as , the appellee may need to enable Mm to designate and hie the parts lie desires 
to have added, and if thO'' appellant fails to do 'SO the . court on motion may require 
him to furnish the additional parts needed. The. copy so filed by the appellant shaii 
be available for the use of the other parties. In the event that a copy of the re- 
porter’s, transcript or of the necessary portions thereof is already on file, the ap- 
pellant shall not be required to file an additional copy. When the rules of the 
court of appeals so require,' the appellant shall furnish a second copy of the 
transcript for use in the appellate court. 

(c) Form of testimony. ■ Tes.tiniony of 'witnesses designated for' inclusion need 
not be in narrative form, but may be in question and answer form. A party ' may pre- 
pare and file with his designation - a condensed statement in narrative form ^ of 
all or ]iart of the testimony, and any other party to the ^appeal, if dissatisfied with 
the narrative statement, may require testimony in question and answer form to be 
substituted for all or part thereof, 

(d) Statement of points. Ho assignment of errors is necessary. If the appel- 
lant does jiot designate for inclusion the complete record and all the proceedings and 
evidence in the action, he shall serve with his designation a concise statement of the 
points on "which he intends to rely on the appeal, 

(e) Record to be abbreviated. All matter not essential to the decision of the 

questions presented by the appeal shall be omitted. Formal parts of all exhibits and 
more than one copy of any document shall be excluded. Documents shall be abridged 
by omitting all irrelevant and formal portions thereof. For any infraction of this 
rule or for the unnecessary substitution by one party of evidence in question and 
answer form for a fair narrative statement proposed by another, the appellate court 
may withhold or impose costs as the circumstances of the case and discouragement 
of like conduct in the future may requirej and costs may be imposed upon offend- 
ing , attorneys " or partiO'S,. ' ’ ' . 

(f ) Stipulation as to record. Instead of serving designations as above provided, 
the parties by written stipulation filed with the clerk of the district court may desig- 
nate the parts of the record, proceedings, ■ and evidence to be included in the 
record on appeal. 

(g) Record to be prepared by clerk — necessary parts. The clerk of the district 
court, under his hand and the seal of the court, shall transmit to the appellate court 
a true copy of the matter designated by the parties, but shall always include, whether 
or not designated, copies of the following; the material pleadings "without unneces- 
sary duplication; the verdict or the findings of fact and conclusions of law to- 
gether with the direction for the entry of judgment thereon; in an action tried 
without a jury, the master’s report, if any; the opinion; the judgment or part 
thereof appealed from; the notice of appeal with date of filing; the designations 
or stipulations of the parties as to matter to be included in the record; and any 
statement by the appellant of the points on which he intends to rely. The matter 
so certified and transmitted constitutes the record on appeal. The clerk shall trans- 
mit with the record on appeal a copy thereof when a copy is required by the rules 
of the court of appeals. The copy of the transcript filed as provided in subdivision 
(b) of this rule shall be certified by the clex’k as a part of the record on appeal and 
the clerk may not require an additional copy as a requisite to certification. 

(h) Power of court to coiTect or modify 'record. It is not necessary for the record 
on appeal to be approved by the district court or judge thereof except as provided 
in subdivisions (m) and (n) of this rule and in Rule 76, but, if any difference arises 
as to whether the record truly discloses what occurred in the district court, the dif- 
ference shall be submitted to and settled by that court and the record made to con- 
form to the truth. If anything material. to either party is omitted from the record 
on appeal by error or accident oris misstated . therein, the parties by stipulation, 
or the district court, either before or 'after the record Is transmitted to the appellate 
court, or the appellate court, on a proper, suggestion or of its own initiative, may 
direct that the omission or misstatement shall m corrected, and if necessary that a 
supplemental record shall be certified and transmittM by the clerk of the district 
court. All other questions as to the content and form of the record shall be pre- 
sented to the court of appeals. 
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(i) Order, as to original papers or exhibits. Whenever the district court is of 
opinion that original papers o-r exhibits should be inspected by the appellate court' 
or sent to the appellate court in lieu of copies, it may make such order therefor and 
for the safekeeping, transportation, . and return thereof as it deems proper. 

(j) ^' Record for .preliminary hearing in appellate court. If, .prior to the time the 
complete record on appeal is settled and cei’tified as herein provided, , a' party desires 
to docket the appeal in order to make in the appellate court a motion for dismissal, 
for a stay pending appeal, for additional security ■ on the bond on appeal or on the 
supersedeas bond, or^for any intermediate order, the clerk of the district ' court at 
his request shall certify and transmit "to the appellate court a copy of such portion 
of the record or proceedings below as is needed for that purpose. 

(k) Seyeral appeals. ^ When more than one appeal is taken to the same court from 
the same judgment, a single record on appeal shall be prepared containing all the 
matter designated or agreed upon by the parties, without duplication. 

(l) ^ Printing. What part of the record on appeal filed in the appellate court shall 
be printed and the manner of the printing and the supervision thereof shall be as 
prescribed in the rules of the court to which the appeal is taken; but the type, paper, 
and dimensions of printed matter in the court of appeals shall conform to the Rules i 
of the Supreme Court relating to records on appeals to that court. 

(m) Appeals in forma pauperis. Upon leave to proceed in forma pauperis, the 
district court may by order specify some different and more economical manner by 
which the record on appeal may be prepared and settled, to the end that the appel- 
lant may be enabled to present his case to the appellate court. 

(n) ^ Appeals when no stenographic report was made. In the event no steno- 
graphic report of the evidence or proceedings at a hearing or trial was made, the ap- ; 
pellant may prepare a statement of the evidence or proceedings from the best avail- 
able means, including his recollection, for use instead of a stenographic tran- 
script. This statement shall be served on the appellee who may serve objections or ; 
propose amendments thereto within 10 days after service upon him. Thereupon the ' 
statement, with the objections or proposed amendments, shall be submitted to the 
district court of settlement and approval and as settled and approved shall be in- 
cluded by the clerk of the court in the recoi*d on appeal, 

(o) Rule for transmission of original papers. Whenever a circuit court of ap- 
peals provides by rule for the hearing of appeals on the original papers, the clerk of i 

the district court shall transmit them to the appellate court in lieu of the copies j. 

provided by this Rule 75. The transmittal shall be within such time or extended time i 

as is provided in Rule 73 (g), except that the district court by order may fix a short- 
er time. The clerk shall transmit all the original papers in the file dealing with the ^ 

action or the proceeding in which the appeal is taken, with the exception of such j 

omissions as are agreed upon by wxdtten stipulatioii of the parties on file, and | 

shall append his certificate identifying the papers with reasonable definiteness. If a i 

transcript of the testimony is on file the clerk shall transmit that also; otherwise f 

i the appellant shall file with the clerk for transmission such transcript of the test!- i 

: mony as he deems necessary for his appeal subject to the right of an appellee 

either to file additional portions or to procure an order from the district court re- 
quiring the appellant to do so. After the appeal has been disposed of, the papers 
shall be returned to the custody of the district court. The provisions of sub- • 

I divisions (h), (j), (k), (1), (m), and (n) shall be applicable but with reference to the 

? original papers as herein provided rather than to a copy or copies. (As amended 

I Dec. 27, 1946; Dec. 29, 1948; eff. date, see Rule 86.) Z: 

I- "" ' ■■■' !t 

^ Explanatory note. No change was made in this rule by the 1948 amendment other 

J than to delete the word “Circuit” in the title, and the word “circuit” in subdivisions :! 

(a), (b), (g), (h), (1), and (o) conform to the official designation of a court of 
apjxeaLs in Title 28, U. S. C., § 43(a). j 

Rule 76. Record on appeal to a court of appeals; agreed statement, ; 

Explanatory note. The 1948 amendment deleted the word “Circuit” in the title, t 
and the word “circuit” in the first sentence to make the rule conform to the official 

designation of a court of appeals in Title 28, U. S, C., § 43(a). No other changes ii | 

were made. I I 
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" X, 'DISTPwIGT courts and clerks 

/ Rule 77, District courts and clerks.-— 

, " (a) ^ .C' , 

(d) Notice of. orders or juda’ments. Immediately upon, the entry of an order or 
judgment the clerk, shall serve a notice of the entry by mail in the manner provided 
for in Rule 5 upon eve.ry party affected thereljy.'Who is not in default for, failure to 
appeal', and shall make a note in the docket of the mailing. Such, mailing, is sufficient 
notice for all purposes for which notice of the entry of an order is required by these 
rules; but any party may in addition serve a notice of such entry in the manner 
provided in Rule 5 for the service of papers.' Lack of notice, of the entry by ^ the 
clerk does not affect the time to appeal or relieve or authorize the court to relieve 
a party for failure to- appeal within the time allowed, except as permitted in Rule 
73 (a). (As amended Dec. 2.7, 1946; eff, date, see Rule 86.) 

Rule 79. Books and records kept by- the clerk and entries therein. — (a) Civil 
docket. The clerk shall keep a book known as “civil dockets^tof such form and style 
as may be prescribed by the Director of Administrative Office of the United .States 
Courts with the approval of the Judicial Conference of the United States, and shall 
enter therein each civil action to which these rules are made applicable. Actions 
shall lie assigned consecutive file numbers. The file ■number of, each .actio.n,' shall be 
noted on the folio of the docket whereon the first entry of the action is made. All 
papers filed with the clerk, all process issued and returns made thereon, all ap- 
pearances, orders, verdicts, and judgments shall be noted chronologically in the 
civil docket on the folio assigned to the action and shall be marked with its file 
number. These notations shall be brief but shall show the nature of each paper 
filed or writ issued and the substance of each order or judgment of the court and 
of the returns showing execution of pi'ocess. The notation of an order or judgment 
shall show the date the notation is made. When in an action trial by jury has been 
properly demanded or ordered the clerk shall enter the word “jiiry'^ on the folio 
assigned to that action. 

(b) Civil judgments and orders. The clerk shall keep, in such form and manner 
as the Director of the Administrative Office of the United States Courts with the 
approval of the Judicial Conference of the United States may prescribe, a correct 
copy of every final judgment or appealable order, or order affecting title to or lien 
upon real or personal property, and any other order which the court may direct to be 
kept. 

(e) Indices; calendars. Suitable indices of the civil docket and of every civil 
judgment and order referred to in subdivision (b) of this rule shall be kept by the 
clerk under the direction of the court. There shall be prepared under the direction of 
the court calendars of all actions ready for trial, which shall distinguish “jury 
actions^’ from “court actions.^’ 

(d) Other books and records of the clerk. The clerk shall also keep such other 
books and records as may be required from time to time by the Director of the 
Administrative Office of the United States Courts with the approval of the Judicial 
Conference of the United States. (As -amended Dec, 27, 1946; Dec, 29, 1948; eff. 
date, see Rule 86.) 

Explanatory note. The only change made in this rule by the 1948 amendment 
was to strike out the words “Senior Circuit Judges” wherever they appear and in- 
sert in lieu thereof the words “the United States,” in order to conform to the 
official designation in U. S. C. Title 28, §231. 

Rule 80. Stenographer; stenographic ' report or transcript as evidence. — (a) 
Stenographer. (Abrogated.) 

(b) Official stenographer. (Abrogated.) 

(c) Stenographic report or, transcript as evidence. Whenever the testimony of a 
witness' at a trial or hearing which was stenographically reported is admissible in 
evidence at a later trial, it may be proved 'by the transcript thereof duly certified by 
the person who reported the testimony. ,(As amended Dec, 27, 1946: eff, date, 
see Rule 86.) 

XL general' ?R0¥IS'I0NS 

Rule 81. Applicability In general, — fa) , To what proceedings applicable, (1) 
These rules do not apply to proceedings in admiralty. They do not apply to proceed- 
ings in bankruptey or proceedings in copyright under Title 17,; II. S. €.* except in so 
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tar as applicable thereto by rules promulgated by the Siiprerrie 

Court of the United States. They^ do JiO't apply to probate, adoption, or lunacy pro- 
ceedings the .United Sta.es District Court for the District of Columbia- except 


(^) , f ^Rowing proceedings appeals are governed by these rules, but they 

are not appiicable otherwise than on appeal except to the extent that the practice in 
such proceedings is not set forth in statutes of the United States and has hereto- 
fore coniornied to the practice in actions at law or suits in equity; admission to 
citizenship, habeas corpus, quo wmrranto, and foi'feiture of property for violation 
oi a statute ot the United States. The requirements of Title 28, U. S. C., § 2253, 
relating to certification of probable cause in certain appeals in habeas corpus cases 
remain m force. 


proceedings under Title 9, U. S. C., relating to arbitration, or under the 
Act of May 20, 1926, c. 347, § 9 (44 Stat. 585), U. S. C., Title 45, § 159, relating to 
boards of arbitration of railway labor disputes, these rules apply to appeals, but 
other\yise only to the extent that matters of procedure are not provided for in 
those statutes. These rules apply (1) to proceedings to compel the giving of testi- 
mony or production of documents in accordance with a subpoena issued by an of- 
ficer or agency of the United States under any statute of the United States except 
as otherwise provided by statute or by rules of the district court or by order of the 
court in the proceedings, and (2) to appeals in such proceedings. 

(4) These rules do not alter the method prescribed by the Act of February 18, 
1922, c. 57, § 2 (42 Stat. 388), Title 7, § 292; or by the Act of June 10, 1930, c. 436, 
§ 7 (46 Stat. 534), as amended, Title 7, § 499g (c), for instituting proceedings in 
the United States district courts to review orders of the Secretary of Agriculture; 
or prescribe by the Act of June 25, 1934, c. 742, § 2 (48 Stat. 1214), Title 15, § 522, 
for instituting proceedings to review orders of the Secretary of Commerce; or pre- 
scribed by the Act of February 22, 1935, c. 18, § 5 (49 Stat. 31), Title 15, § 715d (c), 
as extended, for instituting proceedings to review orders of petroleum control 
boards; but the conduct of such proceedings in the district courts shall be made 
to conform to these rules so far as applicable. 


(5) These x'uies do not alter the practice in the United States district courts 
prescribed in the Act of July 5, 1935, c. 372, §§ 9 and 10 (49 Stat. 453), as amended 
Title 29, §§ 159 and 160 for beginning and conducting proceedings to enforce or- 
ders of the National Labor Relations Board; and in respect not covered by those 
statutes, the practice in the district courts shall confomi to these rules so far as 
applicable. 


(6) These rules apply to proceedings for enforcement or review of compensation 
orders- under the Longshoremen’s and Harbor Workers’ Compensation Act, Act of 
March 4, 1927, c. 509, §§ 18, 21 (44 Stat. 1434, 1436), as amended, U. S. C., Title 33, 
§§ 918, 921, except to the extent that matters of procedure are provided for in that 
Act. The provisions for service by publication and for answer in proceedings to 
cancel certificates of citizenship under the Act of October 14, 1940, c. 876, § 338, (54 
Stat. 1158), U. S. C., Title 8, §738, remain in effect. 


(7) In proceedings for condemnation of property under the power of eminent do- 
main, these rules govexm appeals hut are not otherwise applicable. 


(b) 


(c) Removed actions. These rules apply to civil actions removed to the United 
States distinct courts from the state coux'ts and govern procedui'e after I'emoval. 
Repleading is not necessary unless the coui^t so orders. In a removed action in which 
the defendant has not answered, he shall answer or present the other defenses 
or objections available to him under these rules within 20 days after the receipt 
tlirough service or otherwise of a copy of the initial pleading setting forth the 
claim for relief upon which the action or proceeding is based, or within 20 days 
after the service of summons upon such initial jxleading, then filed, or within 5 days 
after the filing of the petition for removal, whichever period is longest. If at the 
time of removal all necessary pleadings have been served, a party entitled to trial 
by jury under Rule 38 shall be accorded it, if his demand therefor is served within 
10 days after petition for removal is filed if he is the petitioner, or if he is not the 
petitioner within 10 days after service on him of the notice of filing the petition. 

(d) District of Columbia; courts and judges. (Abrogated.) 

(e) Law applicable. Whenever in these rules the law of the state j,n which the 
district court is held is made applicable^ the law applied in the District of Columbia 
governs proceedings in the United States District Court for the District of Colum- 
bia. When the word ^^state” is used, it includes, , if appropriate, the District of 
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Columbia. When the term ^^statute of the United States^^ is ' used, it includes, so 
far as concerns proceeding* in the- United States ''District Court for .the. District- of 
Columbia, any Act of Congress locally applicable to -and in force 'in the . District of 
.Columbia, When the law of a state is referred to, the word , *law” includes , the 
statutes of that, state and the state judicial::decisions construing-them. 

^ (f) References to officer of the' United 'States. Under any 'rule in, which reference 
is made to an officer or agency of the United States, the ' term ^^ofiiceF^ includes a' 
collector of internal revenue, a former co'llector of internal' revenue, or the personal 
representative of a deceased collector' of internal revenue, fAs amended: Dec. 27, 
1946;, Dec. 29, 1948;, eff. date, see Rule 86.) ■ . , , 

Explanatory note. The 1948 amendment of subdivision (a) changed statutory 
references, to conform to the revision and enactment into positive law of Titles 9, 17, 
and 28 of the ■ United States Code, amendments of Acts March ' 4, 1927 and July 5, 
1935, the repeal of Act Sept. 13, 1888, c, 1015, ,25 Stat. 479 (Chinese Exclusion Act), 
and the repeal of Act June 29,, 1906 and replacement by the Nationality Act of 
Oct. 14, 1940., Changes in nomenclature were made to reflect changes made , by the 
1948 revision of Title 28 of the United States Code. 

In subdivision (c), changes were made in nomenclature to conform to the official 
designation, of district 'courts in Title 28, .U. S. C., § 132(a),, .Revision, of the., third 
sentence was occasioned by the procedure for removal set forth in revised Title 
28, U» S. C., § 1446. Under the prior removal procedure governing civil actions, 28 
U. S. C., § 72 (1946), the petition for removal had to be first presented to and filed 
with the state court, except in the case of removal on the basis of prejudice or 
local influence, within the time allowed '‘to answer or plead to the declaration or 
complaint of the plaintiff and the defendant had to file a transcript of the record 
in the federal court within thirty days from the date of filing his removal petition. 
Under § 1446(a) removal is effected by a defendant filing with the proper United 
States district court “a verified petition containing a short and plain statement of 
the facts which entitle him or them to removal together with a copy of ail process, 
pleadings and orders served upon him or them in such action.” And § 1446(b) pro- 
vides: “The petition for removal of a civil action or proceeding may be filed within 
twenty days after commencement of the action or service of process, whichever 
is later.” This subsection (b) gives trouble in states where an action may be both 
commenced and service of process made without serving or otherwise giving the 
defendant a copy of the complaint or other initial pleading. To cure this statutory 
defect, the Judge^s Committee appointed pursuant to action of the Judicial Con- 
ference and headed by Judge Albert B, Maris is proposing an amendment to 
§ 1446(b). The revised third sentence of Rule 81(c) is geared to this proposed 
statutory amendment; and it gives the defendant at least 5 days after removal 
within which to present his defenses. The phrase, “or within 20 days after the 
service of summons upon such initial pleading, then filed,” was inserted because 
in several states suit is commenced by service of summons upon the defendant, 
notifying him that the plaintiff^s pleading has been filed with the clerk of the 
court and is intended to give the defendant 20 days after the service of such sum- 
mons in which to answer in a removed action, or 6 days after the filing of the peti- 
tion for removal, whichever is longer. In these states, the 20 day period does not 
begin to run until such pleading is actually filed. 

The change in the last sentence of subdivision (c) reflects the fact that a tran- 
script of the record is no longer required under § 1446, and safeguards the right to 
demand a Jury trial. The phrase, “and who has not already waived his right to such 
trial”, which previously appeared in the fourth sentence was deleted in order to 
afford a party who has waived his right to trial by jury in a state court an op- 
portunity to assert that right upon removal to a federal court. Only rarely will the 
last sentence of Rule 81(c) have any applicability, since removal will normally 
occur before the pleadings are closed, and in this usual situation Rule 88(b) ap- 
plies and safeguards the right to jury trial. 

Subdivision (d) was abrogated because it is obsolete and unnecessary under 
Title 28, U. S. C., §§ 88, 182, 188. 

In subdivision (e) changes in nomenclature were made to conform to the official 
designation of the United District. Court for the District of Columbia in Title 28. 
■U. S. C., §§ 132(a), 88. ■ 

Rule 82. Jiuriaiktion and Venue Unaffected. 

■Explanatory note. Amendment of December 29, 1948, did nothing more than 
change the words “district courts of the United States” to read, “united States 
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district courts/^ 

district courts in Title 2^^ TT ^ official designation of 

S 132(a), 1948 revision. 

under tLe rules™ d are^Ltendld Forms are sufficient 
which the rules contemnlate simplicity and brevity of statement 

. oonrempiate. (As amended Dec. 27, 1946; eff. date, see Rule 86.) 

months subs^ient^to'^the’'^^^m^ effect on the^day which is 3 

Congress, but if that dav is second regular session of the 75th 

effect on September 1 I93g t W September 1, 1938, then these rules will take 
they take effect and aiso'^all* proceedings in actions brought after 

the extent that in the 

pending when the rules application m a particular action 

ta whteh ««t tU lom^'pSterSrtS 

Court on December *27 amendments adopted by the Supreme 

2, 1947, shall take Attorney General on January 

journment of the <5r<!t three months subsequent to the ad- 

priorTo SeSember 1 iqlf Congress, but, if that day is 

1, 1947. They amendments shall take effect on September 

also all further nro(>PPdiTi^^=°°®®'^^”5® ™ actions brought after they take effect and 
the opinion of tlfe court "tkp,v” pending, except to the extent that in 

amendments take effect ^“i.? P^’^tieular action pending when the 

Court on*Decemher M '^'’® ,®'“*endraents adopted by the Supreme 

31 1948 shall take effpi^l^’ ti'ansmitted to the Attorney General on December 
sekion of tkp s?=t Pp * ®” following the adjournment of the first regular 

session of the 81st Congress. (As amended Dec. 27, 1946; Dec. 29, 1948.) 

Explanatory note. The 1948 amendment added (c). 

ment S^the^flrst amendments effective on the day following the adjourn- 

division (c) suora fSart* which they are transmitted, sub- 

effective onthe^div^ww’c^^ from the prior practice of making amendments 
gress or on months subsequent to the adjournment of Con- 

departure fetTifr,ppiip^ day is later. The reason for this 

aSint tkL=pt,l Nwi? i® needed for the Bench and Bar to 

Sre general amendments, which effect a change in nomen- 

this Title and ciiS revised Title 28 substitute present statutory references to 
relation to t>ip ,^i®, .®™*®?en ,er defect occasioned by the statutory revision in 

cedurf after vpmof i f public officers, to a cost bond on appeal, and to pro- 

ceauie attei I'emoval (see Rules 25(d), 73(c), 81(c)). 


RULES OF CRIMINAL PROCEDURE FOR THE UNITED STATES 
DISTRICT COURTS 


Effective March 21, 194fi, with amendments to December 27, 1948 

I. Scope, Purpose and Construction. 

■ Rule 1. Scope. 

Rule 2. Purpose and construction. 

I!'., Preliminary Proceedings, 

Rule '1. The ' coniplaint. 

, Rule 4. Warrant or summons .upon complaint. 

Rule 5. Proceedings before the. commissioner. 

ill. Indictment and Information. , 

Rule 6, The p*and jury. 

Rule 7. The indictment and the information. 

Rule 8. Joinder of offenses and of defendants. 

Rule 9. Warrant or summons upon indictment or information. 

IV. Arraignment, aiul 1‘reparaticin for Trial. 

Rule 10. Arraignment. 

Rule 11. Pleas. 

Rule 12. Pleadings and motions }>efore trial; defenses and objections. 
Rule !o. Trial togethei* of indictments or informations. 

Rule 14. Relief from lire judicial joinder. 

Rule 15. Depositions. 

Rule 16. Discovery and inspection. 

Rule 17. Subpoena. 

^ V. ■■ .Venue.' 

Rule 18. District and division. 

Rule 19. Transfer within the district. 

Rule 20. Tran.sfer from the district for plea and sentence. 

Rule 21. Transfer from the district or division for trial. 

Rule 22. Time oi motion to transfer. 

.■V::VL .Trial. ' 

Rule 28. Trial by jury or by the court. 

. . Rule 24. Trial, jurors. . . 

Rule 25. Judge; disability. 

Ruk^ 26. .Evidence.. 

Rule 27. Proof of official record. 

Rule 28. Expert witnesses. 

Rule 29. Motion for acquittal. 

Rule 80. Instructions. 

Rule 81, Verdict. 

VIL Judgment* 

Rule 82. Sentence and judgment. 

Rule 83. New trial. 

Rule 84. Arrest of judgment. 

Rule 85. Correction or reduction of 'sentence. 

Rule 86. Clerical mistakes. 

Vni. Appeal 

Rule 87. Taking appeal; and petition for writ of certiorari. 

Rule 88. Stay of execution, and ^ relief pending review, 

Kule.89, Supervision of appeal' 

244 :'-": 
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IX. SiippieBientary and- Special Proce8ding;s. 'I 

Rule 40. Commitment to another district;- removai. 

Rule 41. csearch and seizure. 

Rule 42, .Criminal contempt. - ’ 

X. General' .Provisions. , 

Rule 43. Presence of the defendant. 

Rule 44. Assignment of counsel. 

Rule 45. Time. 

Rule 46. Bail. ' 

Rule 48. Dismissal. 

Rule 49. Service and filing of papers. ! 

Rule 50. Calendars. , I 

Rule 51. Exceptions unnecessary. 

Rule 52. Harmless error and plain error. 

Rule 53, Regulation of conduct in the court room. 

Rule 54. Application and exception. 

Rule 55. Records. 

Rule 56. Courts and clerks. 

Rule 57. Rules of court. 

Rule 58. Forms. 

Rule 69. Effective date. 

Rule 60. Title. 


1. SCOPE, PURPOSE, AND CONSTRUCTION 

Rule 1. Scope. — These rules govern the procedure in the courts of the United 
States and before United States commissioners in all criminal proceedings, with 
the exceptions stated in Rule 54. 


NOTES TO DECISIONS 

Liberal construction. Force and eifect. 

**These rules should be construed with Since the rules of criminal procedure 
the greatest liberality.^’ U. S. v. Can- were enacted by congress they have been 
cellieri, (DC-NY), 5 FedRDec 313. placed in the sphere of legislation 

transcending a meie rule of court. 
United States v. Janitz, (DC-NJl 6 
PRD 1. 

Rule 2. Purpose and construction, — These rules are intended to provide for the 
just determination of every criminal proceeding. They shall be construed to secure 
simplicity in procedure, fairness in administration and the elimination of un- 
justifiable expense and delay. 


11. PRELIMINARY PROCEEDINGS 

Rule 3. The complaint. — The complaint is a written statement of the essential 
facts constituting the offense charged. It shall be made upon oath before a com- 
missioner or other officer empowered to commit persons charged with offenses 
against the United States. 

Rule 4, Warrant or summons upon complaint. — (a) Issuance. — If it appears 
from the complaint that there is probable cause to believe that an offense has been 
committed and that the defendant has committed it, a warrant for the arrest of the 
defendant shall issue to any officer authorized by law to execute it. Upon the re- 
quest of the attorney for the government a summons instead of a warrant shall 
issue. More than one warrant or summons may issue on the same cpmplaixit. If a 
defendant fails to appear in response to the summons, a warrant shall issue, 

(b) Form. — (1) Warrant. — The warrant shall be signed by the commissioner 
and shall contain the name of the defendant or, if his name is unknown, any name 
or description by which he can be identified with reasonable certainty. It shall de- 
scribe the offense, charged in the complaint. It shall command that the defendant 
be ai'rested and brought ,before. the nearest available commissioner. 
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(2) SmiiiBoiis. — ^Tlie suBimons shall be in the same form as ^ the warrant except 
that it slial! summon the defendant to appear before a commissioner -at a stated 
time and place. ■ ■. 

(c) Execution or, service; and retmm, — (1) By whom.-— The warrant shall be 
executed bjr a marshal or by, some other officer authorized by law. The suinnaoiis 
may ,bt served by any person authorized to serve a summons ini' a civil' action. 

'(,2), Territorial limits. — The warrant ' may ' be ' executed or the 'summons may be 
served at any place within the jurisdiction of the United States. " 

(S)' Manner .“—The warrant shall be executed by the arrest of' the defendant. The 
officer, need not have the warrant in his possession at' the time'; of the,arrestj but 
upon request, he shall show the warrant to the defendant as ^ soon as possible. If 
the officer does not have the warrant in his possession at the time of the arrest^ he 
shall then, inform the defendant of' the offense charged and of the fact that a war- 
I’ant has been issued. The summons shall be served upon a defendant by delivering 
a copy to, him personally, or by leaving it at his dwelling house, or .usual place of 
abode with some per, son of suitable age and discretion then residing therein or by 
mailing, it to the,, defendant's' last kno'wn address.' 

(4) Return.— The officer executing a warrant shall make return thereof to the 
commissioner or other officer before whom the defendant is brought pursuant to 
Rule 5. At the request of the attorney for the government any unexecuted warrant 
shall be returned to the commissioner by whom it was issued and shall be cancelled 
by him. On or before the return day the person to whom a summons was delivered 
for service shall make return thereof to the commissioner before whom the sum- 
mons is returnable. At the request of the attorney for the government made at any 
time, while the complaint is pending, a warrant returned unexecuted and not can- 
celled or a summons returned unserved or a duplicate thereof may be delivered by 
the commissioner to the marshal or other authorized person for execution or service. 

Cross reference. , , 

Service on corporations, see Rule 9{c),. 

Rule 5, Proceedings before the commissioner.— (a) Appearance before the com- 
missioner. — An officer making an arrest under a warrant issued upon a complaint 
or any person making an arrest without a warrant shall take the arrested person 
without unnecessary delay before the nearest available commiss.ioner or before any 
other nearby officer empowered to commit persons charged with offenses against the 
laws of the United States. When a person arrested without a warrant is brought be- 
fore a commissioner or other officer, a complaint shall be filed forthwith* 

(b) Statement by the commissioner.— The commissioner shall inform the defend- 

ant of the complaint against him, of Ms right to retain counsel and of his right to 
have a preliminary examination. He shall also inform the defendant that he is not 
required to make a statement and that any statement made by him may be used 
against him. The commissioner shall allow the defendant reasonable time and oppor- 
tunity to consult counsel nad shall admit the defendant to bail as provided in these 
rules*...' . . ... 

(c) Preliminary examination. — The defendant shall not be called upon to plead. 
If the defendant waives preliminary examination, the commissioner shall forth- 
with hold him to answer in the district court. If the defendant does not waive ex- 
amination, the commissioner shall hear the evidence within a reasonable time. The 
defendant may cross-examine witnesses against him and may introduce evidence in 
his own behalf. If from the evidence it' appears to the commissioner that there is 
probable cause to believe that an offense has been committed and that the defendant 
has committed it, the commissioner shall forthwith hold him to answer in the district 
court; otherwise the commissioner shall discharge him. The commissioner shall 
admit the defendant to bail as provided in these rules. After concluding the pro- 
ceeding the commissioner shall transmit forthwith to the clerk of the 'district court 
all papers in the proceeding and any bail taken by him. 

Cross reference. 

' Right to bai!^ see Rule 46. ^ , 

IIL INDICTMEHT AND, information’ 

Rule 6. The grand jury.-— (a) .Summoning, grand juries.— The court shall order 
one or more grand juries to be summoned at 'SUch times as the public interest re- 
quires. The grand jury shall consist' of hot '.less than 16 nor more than 28 mem- 
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bers. The court shall direct that a sufficient number of legally qualiied persons 
be , summoned to meet ' this requirement. 

(b) , Objections' to grand jury and to grand juries. — (1) Challenges.— The attor- 
ney for the government or a defendant who has been held to answer in the district 
court may challenge the array of jurors on the ground that the grand jury was not 
selected, drawn or summoned in accordance with law, and may challenge an in- 
dividual juror on the ground that the juror is not legally qualified. Challenges shall 
be made before the administration of the oath to the jurors and shall be tried by 
the court. 

l2) ^ Motion to dismiss. — A motion to dismiss the indictment may be based on 
objections to the array or on the lack of legal qualification of an individual juror, 
if ^ not previously determined upon challenge. An indictment shall not be dis- 
missed on^ the ground that one or more members of the grand jury w,ere not le- 
gally qualified if it appears from the record kept pursuant to subdivision (c) of this 
rule that 12 or more jurors, after deducting the number not legally qualified, con- 
curred in finding the indictment. 

(c) Forman and deputy foreman. — The court shall appoint one of the jurors 
to be foreman and another to be deputy foreman. The foreman shall have power to 
administer oaths and affirmations and shall sign all indictments. He or another juror 
designated by him shall keep a record of the number of jurors concurring in the 
finding of every indictment and shall file the record with the clerk of the court, but 
the record shall not be made public except on order of the court. During the absence 
of the foreman, the deputy foreman shall act as foreman. 

(d) Who may be present. — Attorneys for the government, the witness under 
examination, interpreters when needed and, for the purpose of taking the evidence, a 
stenographer may be present while the grand jury is in session, but no person 
other than the jurors may be present while the grand jury is deliberating or voting, 

(e) Secrecy of proceedings and disclosure. — Disclosure of matters occurring 
before the grand jury other than its deliberations and the vote of any juror 
may be made to the attorneys for the government for use in the performance 
of their duties. Otherwise a juror, attorney, interpreter or stenographer may 
disclose matters occurring before the grand jury only when so directed by the 
court preliminarily to or in connection with a judicial proceeding or when 
permitted by the court at the request of the defendant upon a showing that 
grounds may exist for a motion to dismiss the indictment because of matters 
occurring before the grand jury. No obligation of secrecy may be imposed upon 
any person except in accordance with this rule. The court may direct that an 
indictment shall be kept secret until the defendant is in custody or has given bail, 
and in that event the clerk shall seal the indictment and no p^^’son shall disclose 
the finding of 'the indictment except when necessary for the issuance and execu- 
tion of a warrant or summons. 

(f) Finding and return of indictment. An indictment may be found only 
upon the concurrence of 12 or more jurors. Tlie indictment shall be returned 
by the grand jury to a judge in open court. If the defendant has been held to 
answer and 12 jurors do not concur in finding an indictment, the foreman shall 
so report to the court in writing forthwith, 

(g) Discharge and excuse. A grand jury shall serve until discharged by the 
court but no grand jury may serve more than 18 months. The tenure and 
powers of a grand jury are not affected by the beginning or expiration of a term, 
of court. At any time for cause shown the court may excuse a juror either 
temporarily or permanently, and in the latter event the court may impanel 
another person in place of the juror excused. 

Rule 7. The indictment and the information. — (a) Use of indictment or infor- 
mation. — An offense which may be punished by death shall be prosecuted by in- 
dictment. An offense which may be punished by imprisonment for a term exceed- 
ing one year or at hard labor shall be prosecuted by indictment or, if indictment 
is waived, it may be prosecuted by information. Any other offense may be prose- 
cuted by indictment or by information. An information may be filed without leave 
of courtt, , . ' ■ . 

(b) Waiver of indictment. An offense which may be punished by imprison- 
ment for a term exceeding one year -or at 'hard labor may be prosecuted' by 
information if , the,4 defendant, after .he ■ has-been advised of the natere of the 
charge and iOf bia ''rights, waives -in onen tmhrt w 
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(c) Nature and contents. The indictment or the information shall be a plain, 
concise and definite written . statement of the essential facts , considering the 
offense charged. It shall be signed by the attorney for the government. It need 
not contain a formal commencement, a formal' conclusion or. any, other matter, not 
necessary to such statement. Allegations made in one count ^niay be , incorporated . 
by reference in another count, ft . may be alleged in a single count .that the 
means by which the defendant committed the offense are .unknown or that ^he 
committed it by o!ie or more specified 'means. The^ indictment, or inform.ation 
shall state for each count the official or customary citation of the statute, rule, 
regulation or other provision of 'law 'which the defendant is alleged , therein to 
have violated. Error in .the citation, or its . omission , shall not be ground for 
dismissal of the indictment or information or for reversal of a conviction if 
the eri'or oi’ omission did not mislead the defendant to his prejudice, 

kit Surplusage. The court on motion of the defendant may strike surplusage 
from the indictment or information, 

k‘t Amendment of information. The court may permit an information to 
anien<ie(} at anv time ])efore verdict or finding if no additional or different 
iffense is charged 'and if substantial rights of the defendant are not prejudiced, 
tf) Bill of particulars.— The court for cause may direct the filing of a bill of 
particulars. A motion for a bill of particulars may be made only within ten 
days after arraignment (H at -uah other time before or after arraignment as may be 
prescribed by rule or order. A bill of particulars may be amended at any time 
subject to such eonditioiis as justice requires. 

Itule 8, Joinder of offenses sind of defendants.^ — (a) Joinder of offenses. Two 
or moi'e olfeuMJs may be charged in the same indictment or information in a 
separate count for each offense if the offenses charged, wffiether felonies or 
misdemeanors or both, are of the same or similar character or are based on the 
same act or transaction or on two or more acts or transactions connected 
together or corsstituting iiaits of a common scheme or plan. 

(b) Joinder of ilefendants. Two or move defendants may be charged in the 
same imiictment or information if they are alleged to have pai^ticipated in the 
same act or transaction or in the same series of acts or transactions constituting 
an offense or olfenses. Such defendants may be charged in one or more^ counts 
together or separately am! all of the defendants need not be chai'ged in each 
■count.'. , , , , 

Rule IK Warrant or summons upon indictment or information. — (a) Issuance. — 
Upon the request of the attorney for the government the court shall issue 
a warrant for each defendant named in the information, if it is supported by 
oath, or in the indictment. The clerk shall issue a summons inst€-;ad of a warrant 
upon the re(iuest of the attorney for the government or by direction of the court. 
Upon like request or direction he shall issue more than one warrant or summons 
for the same defendant. He shall deliver the warrant or summons to the marshal 
or other j[>erson authorized by law to execute or serve it. If a defendant fails to 
appear in response to the summons, a warrant shall issue. 

(b) Form. (1) Warrant. The form of the wairant shall be as provided 
ill Rule 4(b) (1| except that it shall be signed by the clerk, it shall describe the 
offense charged in the indictment or information and it shall command that the 
defendant be arrested and brought before the court. The amount of bail may be 
hxed by the couit and endorsed on the warrant. 

(2) Summons, The summon.^ shall be in the same form as the warrant except 
that it shall summon the defendant to appear before the court at a stated time and 
place, 

(e) Execution or service; and return. (1) Execution or service. The warrant 
shall be executed or the summons .served as provided in Rule 4(c) (1), (2) and 
(S). A summons to a corporation shall be served by delivering a copy to an 
officer or to a managing or general agent or to any other agent authorized by 
appointment or by law to receive service ' of process and, if" the agent is one 
authorized by statute to receive service and the statute so requires, by also 
mailing a copy to the corporation's last known address within the district or at 
its ^princi|>al place of business elsewhere in the United States. The officer ex:e- 
cLiting the warrant shall bring the arrested person promptly before the court or, 
fur the purpose of admission ,to bail, before a commismoner. 

(2) Return. The officer executing a warrant shall make return thereof to 
the court. At the lequest of the attorney tor the government any unexecuted 
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warrant shall be returned and cancelled* On or before the , retnrn day the person 
to w’hom a sumiiions was delivered for. service shall make return thereof. • At the 
request of .the attorney for the government made at any time while the indictment 
or .information is' pending, a ^warrant returned unexecuted and not cancelled or a 
summons returned iinserved or a duplicate thereof' may be delivered by the clerk 
to the marshal or other authorized person for execution or service. 


IV. ARRAIGNMENT, AND PREPARATION FOR TRIAL 

Rule id. , Arraignment. — Arraignment shall be conducted in open court and 
shall consist of reading the indictment or infonnation to the defendant or stating 
to him the substance of the charge and calling on Mm to plead thereto. He shall 
be given a copy of the indictment or information before he is called upon to 
plead. 

Rule 11. Pleas. — A defendant may plead not guilty, guilty or, with the consent 
of the court, nolo contendere. The court may refuse to accept a plea of guilty, 
and shall not accept the plea without first determining that the plea is made 
voluntarily with understanding of the nature of the charge. If a defendant refuses 
to plead or if the court refuses to accept a plea of guilty or if a defendant cor- 
poration fails to appear, the court shall enter a plea of not guilty. 

Rule 12. Pleadings and motions before trial; defenses and objections. — (a) 
Pleadings and motions. Pleadings in criminal proceedings shall be the indict- 
ment and the information, and the pleas of not guilty, guilty and nolo con- 
tendere. Ail other pleas, and demurrers and motions to quash are abolished, and 
defenses and objections raised before trial which heretofore could have been 
raised by one or more of them shall be raised only by motion to dismiss or to 
grant appropriate relief, as provided in these rules. 

(b) The motion raising defenses and objections. (1) Defenses and objections 
which may be raised. Any defense or objection which is capable of determination 
without the trial of the general issue may be raised before trial by motion. 

(2) Defenses and objections which must be raised. Defenses and objections 
based on defects in the institution of the prosecution or in the indictment or 
information other than that it fails to show jurisdiction in the court or to 
charge an offense may be raised only by motion before trial. The motion shall 
include all such defenses and objections then available to the defendant. Failure 
to present any such defense or objection as herein provided constitutes a waiver 
thereof, hut the court for cause showm may grant relief from the waiver. Lack 
of jurisdiction or the failure of the indictment or information to charge an 
offense shall be noticed by the court at any time during the pendency of the pro- 
ceeding. 

(3) Time of making motion. The motion shall be made before the plea is 

entered, but the court may permit it to be made within a reasonable time there- 
after. . . .. 

(4) Hearing on motion. A motion before trial raising defenses or objections 
shall he determined before trial unless the court orders that it be deferred for 
determination at the trial of the general issue. An issue of fact shall be tried 
by a jury if a jury trial is required under the Constitution or an act of Congress. 
All other issues of fact vshall be determined by the court with or without a jury 
or on affidavits or in such other manner as the court may direct. 

(5) Effect of determination. If a motion is determined adversely to the de- 
fendant he shall be permitted to plead if he had not previously pleaded. A plea 
previously entered shall stand. If the court grants a motion based on a defect 
in the institution of the prosecution or in the indictment or information, it may 
also order that the defendant be held in custody or that his bail be continued for 
a specified time pending the ffling of a new indictment or information. Nothing 
in this rule shall be deemed to affect the provisions of any act of Congress re- 
lating to periods of limitations. 

Rule IS. Trial together of indictwi^iits m informations. — The court may order 
two or more indictments or informations or both to be tried together if the 
off'enses, and the defendants if there is more than one, could have been joined 
in a single indictment or information. The procedure shall be the same as if 
the prosecution were under such single indictment or information. 
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Rule 14. Relief from prejudicial joinder^K it appears that a defendant or 

the goveriiment is prejudiced by a joinder of offenses or of defendants in an 
indictmeiit' or information, or by such joinder for trial together, the court ^may 
order an election or’ ■ separate trials of counts, grant a severance ot deiendants 
or- provi.de whatever other relief justice' requires. ' 

Rule 15. .Dei»sitioii..s.—(a) .When taken. If it appears^ that a prospective wit- 
ness, may be unable to attend or prevented from attending a trial or hearing, 
that Ms testimony is material and that .it is necessary ^tO' take Ms deposition in 
'Order .to prevent a .failure- of justice, the court at any time afte-r^ the filing o-f an 
indictment or information may upon motion of a defendant and notice^ to the_' parties 
order that his te-^stimony be taken' by deposition and that any designated bo-oks, ^>ll. 

papers, documents or tangible objects, not privileged, be produced at the same 
time and place. If a witness is committed for failure to give bail to appear to 
testify at a trial or hearing, the court, on. written motion of the witness and upon 
notice to the parties may direct that his deposition .be, taken. After ,the deposition ,-i3 

has been subscribed the court may discharge the witness.,, 

(b) Notice of taking. The party at whose instance a deposition is to be taken 
shall give to every other party reasonable written .notice of the time and place 
for taking the deposition. The notice shall state the name and address of each 
person to be examined. On motion of a party upon whom the notice is served, 
the court for cause shown may extend or shorten the time. 

(c) Defendant’s counsel and payment of expenses. If a .defendant is without 
counsel the court shall advise him of his right and assign counsel to represent 
him unless the defendant elects to proceed without counsel or is able to obtain 
counsel. If it appears that a defendant at whose instance a deposition is to be 
taken cannot liear the expense thereof, the court may direct that the expenses of 
travel and subsistence of the defendant’s attorney for attendance at the examina- 
tion shall be paid by the government. In that event the marshal shall make pay- 
ment accordingly. 

(d) How taken. A deposition shall be taken In the manner provided in civil 
actions. The court at the request of a defendant may direct that a deposition be 
taken on written interrogatories in the manner provided in civil actions. 

(e) Use. At the trial or upon any hearing, a part or all of a deposition, so 
far as otherwise admissible under the rules of evidence, may be used if it appears: 

That the witness is dead; or that the witness is out of the United States, unless 
It appears that the absence of the witness,' was procured, by. the party offering, 
the deposition; or that the witness is. unable to. attend or testify, because . of . sick- 
ness or Infirmity; or that the party offering the deposition has been.- unable to 
procure the attendance of the witness by subpoena. Any deposition may also be 
used by any party for the purpose of contradicting or impeaching the testimony 
of the deponent as a witness. If only 'a 'part of a deposition is offered in evidence 
by a party, an adverse party may require Mm to offer all of it which is relevant 
to the part o'ffered and ’ any party may offer other parts, 

(f) Objections to admissibility. — Objections to receiving in evidence a deposi- 
tion or part thereof may be made as provided in civil actions, 

E«le 16. Discovery and inspection. — Upon motion of a defendant at any time 
after the filing of the Indictment or information, the court may order the attornev 
for the government to permit the defendant to inspect and copy or photograph 
designated books, papers, documents or tangible objects, obtained from or belonging 
to the defeiidant or obtained from others by seizure or by process, upon a showing 
that the items sought may be materia! to the preparation of his defense and 
that the request is reasonable. The order shall sfjecify the time, place and ^ 

manner of making the inspection and of taking the copies or photographs and may 
prescribe such terms and conditions as are just. 

Rule 17. Subpoena.'— (a) For attendance of witnesses; form; issuance. A e 

subpoena shall be Issued by the clerk under the seal of the court. It shall state 
the name of the court and the title, if - any» of the proceeding, and shall com- 
mand each person to whom it is directed to attend and give testimony at the 
time and place specified therein. The clerk shall Issue a subpoena, signed and 
sealed but otherwise in blank. to a party requesting It, who ahall fill in the blanks 
before it is served. A subpoena shall be Issued by a commissioner in a proceeding 
before him, but it need not be under the seal of the court* 

(b) Indigent defendants. The court or a judge thereof may order at any time 
that a subpoena be issued upon motion- or' request of an Indigent defei^ani The 
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motion or request sliali be supported by affidavit in wMcb tlie defeiidant shall 
state the name and address of each witness and the testimony which he is expected 
by tile cieiendant „„to give if subpoenaed, and shall show that the evidence of the 
witness IS material .to the defense, that the defendant, cannot, safely, go to trial 
witiiout the witness and that the defe.ndant .does not have sufficient means and is 
actually unable^ to pay the fees of the' witness. If the court or judge orders the 
subpoena .to be ' issued the^ costs incurred by the process and the fees of the witness 
so subpoenaed shall be paid in the same manner in which similar costs and fees 
are paid in case of a witness subpoenaed in behalf of the government, 

(c) ,., For production of documentary, evidence and of , objects. A subpoe.na may. 
also command the person to whom it is directed to produce the books,' papers, 
documents or other objects designated therein. The court on motion made 
promptly may quash or modify the subpoena if compliance "would be unreasonable 
or oppressive. The court may direct that books, papers, documents or objects 
designated Jn the subpoena be produced before the court at a time prior to,; the 
trial or prior to the time when they are to be offered in evidence and may upon 

f their production permit the books, papers, documents or objects or portions 
thereof to be inspected by the parties and their attorneys. 

(d) Service. A subpoena may be served by the marshal, by his deputy or by 
any other person wffio is not a party and who is not less than 18 years of age. 
Service of a subpoena shall be made by delivering a copy thereof to the person 
named and by tendering to him the fee for 1 day’s attendance and the mileage 
allowed by law. 

(e) Place of service. (1) In United States. A subpoena requiring the attend- 
ance of a witness at a hearing or trial may be served at any place within the 
United States. 

(2) Abroad. A subpoena directed to a witness in a foreign country shall issue 
under the circumstances and in the manner and be served as provided in Title 28, 
U. 3. a, § 1783. 

(f) For taking deposition; place of examination. (1) Issuance. An order to 
take a deposition authorizes the issuance by the clerk of the court for the district 
in which the deposition is to be taken of subpoenas for the persons named or 
described therein. 

(2) Place. A resident of the district in which the deposition is to be taken 
may be required to attend an examination only in the county wherein he resides 
or IS employed or transacts his business in person. A nonresident of the district 
may be required to attend only in the country where he is served with a subpoena 
or \vithin 40 miles from the place of service or at such other place as is fixed 
by the court, . 

(g) Contempt. Failure by any person without adequate excuse to obey a 
subpoena served upon Mm may be deemed a contempt of the court from which the 
subpoena issued or of the court for the district in which it issued if it was issued 
by a commissioner, 

V. VENUE 

Rule 18. District and division. — ^Except as otherwise permitted by statute or by 
these rules, the prosecution shall be had iii a district in which the offense was com- 
mitted, Wt if the district consists of two or more divisions the trial shall be had 
in a division in which the offense was committed. 

Rule 19. Transfer within the district, — ^In a district consisting of two or more 
divisions the arraignment may be had, a plea entered, the trial conducted or 
sentence imposed, if the defendant consents, in any division and at any time. 

Rule 29. Transfer from the district for. plea and sentence. — A defendant ar- 
rested in a district other than that in which the indictment or information is 
pending against him may state in writing, after receiving a copy of the indict- 
ment or information, that he wishes to plead guilty or nolo contendere, to waive 
trial in the district in which the indictment or information is pending and to 
consent to disposition of the case in the district in which he was arrested, 
subject to the approval* of the United States attorney for each district- Upon 
receipt of the defendant’s statement and of the "written approval of the United States 
attorneys, the clerk of the court, in- whicfe’idio- indictment or information is pending 
shall transmit the papers in ‘the proceeding -or ‘certified copies thereof to the clerk 
of the court for the district in which the defendant is held and the prosecution 
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shall coiiiiiiuc in ihat histrirt. Tf IraiisfarnMl the 

<le:feBdant pleads net j^ruilty, the clerk shall return the papers to the court in which 
the prosecution was coirimenced and the proceeding shall be restored to the docket 
of that court. The <lefendant\s statement shall not be used against him unless he 
was represented by counsel wdien it 'was made. 

Rule 2L Transfer from the district or division for trial.— (a) For prejudice in 
the district or division. The court upon motion of the defendant shall transfer 
the proceeding as to him to another district or division if the court is satisfied 
that there exists in the district or division where the prosecution is pending so 
great a prejudice against the defendant that he cannot obtain a fair and impartial 
trial in that district or division. 

(b) Offense committeti in two or more districts or divisions. The court upon 
motion of the defendant shall transfer the proceeding as to Mm to another 
district 03* division, if it appears from the indictment or information or from a 
bill of |)articulars that the otfense was committed in more than one district or 
division and if the court is satisfied that in the interest of justice the proceeding 
should be transferred to another district or division in which the commission of 
the offense is charged. 

(c) Proceedings on transfer. When a transfer is ordered the clerk shall trans- 
mit to the clerk of the court to which the proceeding is transferred all papers in 
the proceeding or duplicates thereof and any bail taken, and the prosecution 
shall continue in that district or division. 

Rule ,22. Time of, motion, to transfer. — motion to transfer under these rules 
may be made at or before arraig‘nment or at such other time as the court or these 
rules may prescribe. 


VL TRIAL 

Rule 23. Trial by jury or by the court. — (a) Trial by jury. Cases required to 
be tried by jury shall be so tried unless the defendant waives a jury trial in 
writing with the ap|)roval of the court and the consent of the government. 

(b) Jury of less than twelve. Juries shall be of 12 but at any time before 
verdict the parties may .stipulate in writing with the approval of the court that 
the jury shall consist of any number less than 12, 

(c) Trial without a jury. In a case tried without a jury the court shall make 
a general finding anti shall in addition on request find the facts specially. 

Rule 24. Trial jurors, — (a) Examination. The court may permit the defendant 
or his attorney and the attorney for the government to conduct the examination of 
prospective jurors or may itself conduct the examination. In the latter event the 
court shall permit the defendant or his attorney and the attorney foi' the govern- 
ment to supplement the examination by such further inquiry as it deems proper 
or shall itself submit to the prospective jurors such additional questions by the 
parties or their attorneys as it deems proper, 

(b) Peremptory challenges. — If the offense charged is punishable by death, each 
side is entitled to 20 peremptory challenges. If the offense charged is punishable 
by imprisonment for more than one year, the government is entitled to 6 peremp- 
tory challenges and the defendant or defendants jointly to 10 peremptory chal- 
lenges. If the offense charged is punishable by imprisoiiment for not more than 
one year or by fine o!* both, each side is entitled to 3 peremptory challenges. If 
there is more than one defendant, the court may allow the defendants additional 
peremptory challenges and permit them to be exercised separately or jointly. 

(e) Alternate jurors. The court may direct that not more than 4 jurors in ad- 
dition to the regular jury he called and Impanelled to sit as alternate Jurors. Alter- 
nate jurors in the order in which they are called shall replace jurors who, prior to 
the time the jury retires to consider its verdict, become unable or disqualified to 
perform their duties. Alternate jurors shall be drawn in the same manner, shall 
have the same qualifications, shall -be subjeet to -the same examination and chal- 
lenges, shall take the same oath and shall, have the same functions, powers, facilities 
and privileges as the regular jurors. 'An alternate juror who does not replace a 
regular juror shall be discharged after the jury retires to consider its verdict. 
Each side is entitled to 1 peremptory challenge in addition to those otherwise al- 
lowed by law if 1 or 2 alternate Jurors ,are to be impanelled, and 2 peremptory 
challenges if 3 or 4 alternate jurors are to he impanelled. The additional peremp- 
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tory elialleiig'es may be used against an alternate juror only, and the other peiremp- 
toi’y challenges allowed I’vy these rales, may not be used against an ^alterinate Juror* 

.Rule 25* Judge; disability.— Tf by reason of absence from the district, death 
sickness or other disal'diity the judge before -whom the defendant has been tried 
is unable to perform the duties to be performed by the court after a rercHct or 
finding of guilt, any other judge I'eguiarly sitting in or assigned to the court may 
perform those duties; but if ' such ■ other judge is satisfied that he cannot perform 
those duties because he did not preside at the trial or for any other reason, lie may 
in his discretion grant a new trial. 

Rule 26. Evidence. — In all ' trials the testimony of witnesses shall be^ . taken 
oniily in open court, unless otherwise provided by an act of Congress or by these 
rules'. The admissibility of evidence and the competency and privileges of witnesses 
shall be governed, except when an act of Congress or these rules otheiwise provide, 
by the principles of the common law as they may be interpreted by the courts of 
ihe United States in the light of reason and experience. 

Rule 27. Proof of official record. — An official record or an entry therein or the 
lack of such a record or entry may be proved in the same manner as in civil actions. 
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Rule 28. Expert witnesses. — ^The court may order the defendant or the govern- 
ment or both to show cause why expert witnesses should not be appointed, and may 
request the parties to submit nominations. The court may appoint any expert wit- 
nesses agreed upon by the parties, and may appoint witnesses of its own selection. 
An export witness shall not be appointed by the court unless he consents to act. A 
witness so appointed shall be informed of his duties by the court at a conference in 
which the parties shall have opportunity to participate. A witness so appointed shall 
advise the parties of his findings, if any, and may thereafter be called to testify by 
the coiii’t or by any party. He shall be subject to cross-examination by each party. 
The court may determine the reasonable compensation of such a witness and direct 
its payment out of such funds as may be provided by law. The parties also may call 
expert witnesses of their own selection. 

Rule 29. Motion for acquittal.— (a) Motion for judgment of acquittal. Motions 
for directed verdict are abolished and motions for judgment of acquittal .shall be 
used in their place. The court on motion of a defendant or of its own motion shall 
order the entry of judgment of acquittal of one or more offenses charged in the 
indictment or information after the evidence on either side is closed if the evi- 
dence is insufficient to sustain a conviction of such offense or offenses. If a defend- 
anUs motion for judgment of acquittal at the close of the evidence offered by the 
government is not granted, the defendant may offer evidence without having re- 
seiwed the right. 

(b) Reservation of decision on motion. If a motion for judgment of acquittal 
is made at the close of all the evidence, the court may reserve decision on the mo- 
tion, submit the case to the jury and decide the motion either before the jury re- 
turns a verdict or after it returns a verdict of guilty or is discharged without hav- 
ing retuined a verdict. If the motion is denied and the case is submitted to the 
jury, the motion may be renewed within 5 days after the jury is discharged and 
may include in the alternative a motion for a new trial. If a verdict of guilty is re- 
turned the court may on such motion set aside the verdict and order a new trial or 
enter judgment of acquittal. If nO' verdict i.s returned the court may order a new 
trial or enter judgment of acquittal. 

Rule 30. Instructions. — At the close of the evidence or at such earlier time dur- 
ing the trial as the court reasonably directs, any party may file written requests 
that the court instruct the jury on the law as set forth in the requests. At the same 
time co])ies of such requests shall be furnished to adverse parties. The court shall 
inforni counsel of its proposed action upon the requests prior to their arguments 
to the Jury;^ but the court shall 'instruct the jury after the arguments are 'com- 
pleted. No party, may assign as error any portion of the charge or omission 
therefrom unless he objects thereto before the jury retires to consider its ved- 
diet, stating distinctly the matter to which he objects and the grounds of Ms ob- 
jection. Opportunity shall be given to make the objection out of the hearing of 
the jury, . . - ^ 

Rule SL Verdict. — (a) Return. ' The verdict shall be unanimous, It' '.shall ‘be 
returned by the jury to the judge in open' 'court, , j - ' ' ■ ■ ^ 
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(b) Several defendants. If there are two or more defendants, the jury at any 
time during its deliberations may return a verdict or verdicts with respect to a de- 
fendant or defendants as to whom it has agreed; if the jury cannot agree with re- 
spect to all, the defendant or defendants as to whom it does not agree may be 

■tried; again."" 

(e) Conviction of less offense. The defendant may be found guilty of an offense 
necessarily included in the offense charged or of an attempt to commit either the of- 
fense charged or an offense necessarily included therein if the attempt is an offense. 

(cl) Poll of jury. When a verdict is returned and before it is recorded the jury 
shall he ])oiiefi at the request of any party or upon the court's own motion. If upon 
the poll there is not unanimous concurrence, the jury may be directed to retire 
for further deliberations or may be discharged. ^ 


VIL JUDGMENT 

Rule Sentence and judgment.— (a) Sentence. Sentence shall be imposed 
without unreasonable delay. Pending sentence the court may commit the defendant 
or continue or alter the bail. Before imposing sentence the court shall afford the 
<iefendant an opportunity to make a statement in his own behalf and to piresent any 
information in mitigation of punishment, 

<b) Judgment. A judgment of conviction shall set forth the plea, the verdict or 
findings, and the adjiuHcation and sentence. If the defendant is found not guilty or 
for any other reason is entitled to be discharged, judgment shall be entered accord- 
ingly. The judgment shuii be signed by the judge and entered by the clerk. 

(c) ' Presentence investigation. (1) When made. The probation service of the 
court shall make a ]>resentence investigation and report to the court before the 
imposition of sentence or the granting of probation unless the court otherwise di- 
rects. The report shall not be submitted to the court or its contents disclosed to 
anyone unless the defendant has pleaded guilty or has been found guilty. 

(2) Report. The report of the presentence investigation shall contain any prior 
criminal record o£ the defendant and .such information about his chai'acteristics, his 
financial condition, and the circumstances affecting his behavior as may be helpful 
in imposing sentence or in granting probation or in the correctional treatment of the 
defendant, and such other information as may be required by the Court. 

(d) Withdrawal of plea of guilty. A motion to withdraw a plea of guilty or of 
nolo contendere may be made only before sentence is imposed or imposition of sen- 
tence is suspended; but to correct manifest injustice the court after sentence may set 
aside the judgment of conviction and permit the defendant to withdraw Ms plea. 

(e) Probation. After conviction of an offense not punishable by death or by life 
imprisonment, the defendant may be placed on probation as provided by law. 

Explanatory note.^ — ^liules 32 to 39 were pi'omulgated by the Supreme Court on 
February 8, 1946. 

Eule 33. New Trial. — The court may grant a new trial to a defendant if required 
In the interest of Justice. If trial was by the court without a juity the court may va- 
cate the judgment if entered, take additional testimony and direct the entry of a 
new judgment. A motion for a new trial based on the ground of newly discovered 
evidence may be made only before or within two years after final judgment, but if 
an appeal is pending the court may grant the motion only on remand' of the case. A 
motion for a new trial based on any other grounds shall be made within 5 days 
' after verdict or finding of guilty or within such further time as the court may 
fix during the 5-day period, 

Eule 34. Arrest ol judgment. — ^The court shall arrest judgment if the Indict- 
- ■ ment or infomation does not charge an offense or if the court was without juris- 
■ dietton of the offense charged. The motion-in arrest of judgment shall he made with- 
‘ ,!n' 5 days after determination of guilt or within such further time as the court 
fix during the 5-day period. ■ ' 

■ Ella' S5. Correction or' reduction of Aetttence.— The court may correct m illegal 
; sentence at any time. The court may' 'reduce' a sentence within 60 days after the 
i sentence . ia imposed, or within 60 days after receipt by the court of a mandate 
fiSued upon affirmance of the judgment'or dismissal of the appeal, or within 60 days 
' " «« receipt of an order of the Supreme Court denying an application for a writ of 
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Rule , 36» Clerical mistakes. — Clerical mistakes in jtidgmentsy orders or otlier 
parts of tlie re.cor<i, and errors in the record arising from oversight or omission may 
be, co,rrected,by. the court at any time and after such notice,.. if any, .as the court 
orders. 

VIII. APPEAL 

Rule 37. Ta.kiiig appeal; and petition for writ of certiorari— (a) Taking ap- 
peal. (1) Notice of appeal. .An appeal permitted by law from a district ' court to 
the Supreme Court or to a court of appeals is taken by, filing with the clerk 
of the district coi«*t a notice of appeal in duplicate. Petitions for allowance of ap-' 
peal, citations and assignments of error in cases governed by these rules are abol- 
ished.. The notice of appeal shall set forth the title of the case, the name and address 
of the appellant and of appellant's attorney, a general statement of the offense, a ' 
concise statement of the judgment or order, giving its , date and, any sentence im- 
posed, the place of confinement if the defendant is in custody and a statement that 
the appellant appeals from the judgment or order. If the appeal is directly to the 
Supreme Court, the notice shall be accompanied by a jurisdictional statement as 
prescribed by the rules of the Supreme Court. The notice of appeal shall be signed 
by the appellant or appelianCs attorney, or by the clerk if the notice is prepared by 
the clerk as provided in paragraph (2) of this subdivision. The duplicate notice of 
appeal and a statement of the docket entries shall be forwarded immediately by the 
clerk of the district court to the clerk of the appellate court. Notification of the 
filing of the notice of appeal shall be given by the clerk by mailing copies thereof 
to adverse parties, but his failure so to do does not affect the validity of the appeal. 

(2) Time for taking appeal. An appeal by a defendant may be taken within 10 
days after entry of the judgment or order appealed from, but if a motion for a new 
trial or in arrest of judgment has been made within the 10-day period an appeal 
from a judgment of conviction may be taken within 10 days after entry of the order 
denying the motion. When a coui’t after trial imposes sentence upon a defendant not 
represented by counsel, the defendant shall be advised of his right to appeal and if 
he so requests, the clerk shall prepare and file forthwith a notice of appeal on behalf 
of the defendant. An appeal by the government when authorized by statute may be 
taken within 30 days after entry of the judgment or order appealed from, 

(b) Petition for review on write of certiorari. (1) Petition. Petition to the Su- 
preme Court for writ of certiorari shall be made as prescribed in its rules, 

(2) Time of making petition. Petition for writ of certiorari may be made with- 
in 30 days after entry of the judgment or within such further time not exceeding 
30 days as the Court or a justice thereof for cause shown may fix within the 30-day 
period following judgment. If the judgment "was entered in a district court in 
Alaska, Hawaii, Puerto Rico, Canal Zone, or Virgin Islands, the petition shall be 
deemed in time if mailed under a postmark dated within such 30-day period. 

Rule 38. Stay of execution, and relief pending review. — (a) Stay of execution. 
(1) Death. A sentence of death shall be stayed if an appeal is taken. 

(2) Imprisonment. A sentence of imprisonment shall be stayed if an appeal is 
taken and the defendant elects not to commence service of the sentence or is ad- 
mitted to bail. 

(3) Fine. A sentence to pay a fine or a fine and costs, if an appeal is taken, 
may be stayed by the district court or by the court of appeals upon such terms 
as the court deems proper. The court may require the defendant pending appeal 
to deposit the whole or any part of the fine and costs in the registry of the 
district court, or to give bond for the payment thereof, or to submit to an examina- 
tion of assets, and it may make any appropriate order to restrain the defendant 
from dissipating his assets. 

(4) Probation. An order placing the defendant on probation shall be stayed 
if an appeal is taken, 

(b) Bail. Admission to bail upon appeal or certiorari shall be as provided in 
these rules, 

(c) Application for relief pending review. If application is made to a 
court of appeals or to a circuit judge or to a justice of the Supreme Court for bail 
pending appeal or for an extension of time for filing the record on appeal or for 
any other relief which might have been, granted by the district court, the 

tion shall be upon notice and shall show that application to the court below or a 
Judge thereof is not practicable or that application has been made and denied, with 
the reasons given for the denial, or that the action on the application did not afford 
the relief to which the applicant considers himself to 'be entitled, 
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Rule 3!l. S«peini,sicMi .of ■ appeal.^ — -(a). Supervision in appellate court. The super- 
vision and control of the proceedings, on appeal shall be in the , appellate court from 
the time the notice of appeal is filed with- its clerh, except as otherwise provided in 
these rules. The appellate court may at any time entertain^a motion to dismiss the 
appeal, or for directions to the district court, or to^ modify or vacate any order 
made by the district court or by any judge in relation to the prosecution of the 
appeal, iiieliiding any order fixing' or denying bail. , , , . 

(b) The record on appeal (1) Preparation and form. The rules and practice 

governing the preparation and form of' the record on appeal in civil actions shall 
apply to the record on appeal in ' all criminal proceedings, except as otherwise 
provided in these rules. .. 

(2) Use of typewritten record. The court of appeals pnay dispense with 
the printing of the record on appeal and review the proceedings on the typewritten 
„reco.rd.' ' , . . , , „ _ 

(c) Docketing of appeal and record on appeal The record on appeal shall be 
filed with the appellate court and the proceeding.there docketed within . 40 days from 
the date the n«dice of appeal is filed in. the' district court, but if more, than one 
a]ipeal is taken from ilie same judgment to the same appellate court, the district 
court may prescribe the time for filing and docketing, which in no event shall 
be less than 40 da^’s .from the date the. first notice of appeal is filed. In all cases 
the distriiU’ court or the appellate court or, if the appellate court is not in session, 
any judge thereof may for cause shown extend the time for filing and docketing. 

(d) Setting the appeal for argument. .- Unless good cause is shown for an earlier 
hearing, the aiipellate court shall set the appeal for argument on a date not less 
than 30 days after the filing in that court of the record on appeal and as soon after 
the expiration of that period as the state of the calendp will permit. Preference 
shall be given to appeals in criminal cases over appeals in civil cases. 

IX. SUPPLE'MENTARY AND- SPECIAL PROCEEDINGS 

Rule 40. Commitment to another district; reiwoval.-— (a) Arrest in nearby dis- 
trict. If a person is arrested on a warrant issued upon a complaint in a district 
other than the district of the arrest but in the same state, or on a warrant issued 
upon a complaint in another state but at a place less than 100 miles from the^ place 
of arrest, or wiihout a warrant for an offense committed in another district in the 
same state or in another state hut at a place less than 100 miles from the place 
of the arrest, he shall be taken before the nearest available commissioner or other 
nearby officer described in Rule 5(a); preliminary proceedings shall be conducted 
in acconlance with Rule 5(b) and (c); and if held to ans'wer, he shall he held 
to answer to the district court for the district in which the prosecution is pending, 
or if the arrest was without a warrant, for the district in which the offense was com- 
jnittecl If such an aio*est is made on a warrant issued on an indictment or informa- 
tion, the per.son arrested shall be taken before the district court in which the prose- 
cution is pending or, for the purpose of admission to hail before a commissioner in 
the district of the arrest in accordance with provisions of Rule 9(c) (1). 

(h) Arrest in distant district. (1) Appearance before commissioner or judge. 
If a person is aiO'estod upon a warrant issued in another state at a place 100 miles 
or more from the place of arrest, or without a warrant for an offense committed in 
anotluu* state at a place 100 miles or more from the place of arrest, he shall be taken 
without unnecessary <lelay before the nearest available commissioner or a nearby 
judge of the United States in the district in which the arrest was made. 

(2) Statement by commissioner or judge. The commissioner or judge shall 
inform the defendant of tlie chai'ge against him, of his right to retain counsel and of 
his jight to have a hearing or to waive a hearing by signing a waiver before the 
commissioner or judge. The commissioner or judge shall also inform the defendant 
that he is ikjI required to make a statement and that any statement made by him 
may be used against him, shall allow him reasonable opportunity to consult counsel 
and shall admit him to bail as provided in these rules. 

(3) Hearing; warrant of removal or discharge. The defendant shall not be 
called upon to plead. If the defendant waives hearing, the judge shall issue a war- 
'rant' of removal to the district where the prosecution Is pending. If the defendant 
does !K>t waive hearing, the commissioner or Judge shall hear the evidence. If the 
commissioner hears the evidence he shall report his findings and recommendations 
to the judge. At the hearing the defendant may cross-examine witnesses against 
him and may introduce evidence in his - own behalf. If it appears from the com- 
■mlssionerk^ report or from the evidence adduced before the judge that sufficient 
ground has been shownt for ordering ■ the .'.removal of the defendant, the judge shall 
issue a w'arrant of removal to the' district where the prosecution is pending. Other- 
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wise? he shall disdiarg’e the defendant. If the prosecution is by iiiciictmerit, a warraiit 
of removal shall issue upon production of a certified copy of the iiidictnient and upon 
proof that the defendant is the person named in' the indictment. If the prosecution. 
Is by information or complaint, a warrant of removal shall issue upon the pro- 
duction of a certified copy 'of the information or complaint and upon proof that 
there is probable cause to believe that the defendant is guilty ■ of the offense 
charged. If a warrant of removal is' issued, the defenda.iit shall be admitted to .bail :■ 
for appearance in the district in which the prosecution is pending* in . .acco-rd.ance 
with Rule 4,0. .4fte.r a. defendant .is held for removal or is discharged, the papers ; 
in the proceeding and any bail ta'ken shall be transmitted to the ■ clerk of the .district 
court in wiricli the prosecution is pending. 

(4) Hearing and removal on arrest without a warrant. If a person is arrested 
without a wari'ant, the hearing may be continued for a reasonable tiin.e, upon a 
showing’ of probable cause to believe that he is guilty of . the offense, charged; .but,, 
he may not be removed, as herein provided unless a warrant issued in the district , 
ill which the offense was committed is ■ presented. 

Rule 41. Search and seizure. — (a) Authority to issue warrant. A search 'Warrant ' 
authorized, by .this rule may be' issued by a .judge of the. U.nited States or of 
state or temto.rial court of record or by a United States commissioner within the 
district wherein the property sought is located. 

(b) Grounds for issuance. A warrant may ' be issued under this' rule to .search 
for and seize any property. 

(1) Stolen or embezzled in violation of the laws of the United States; or 

(2) Designed or intended for use .or which. is or has been used as the means 
of committing’ a criminal offense; or 

(3) Possessed, controlled, or designed or intended for use or which is or has 
been used in violation of Title 18, U. S. C., § 957. 

(c) Issuance and contents. A warrant shall issue only on affidavit sworn to be- 
fore the judge or commissioner and establishing the grounds for issuing the war- 
rant, If the judge or commissioner is satisfied that grounds for the application exist 
or that there is probable cause to believe that they exist, he shall issue a warrant 
identifying the property and naming or describing the person or place to be 
searched. The warrant shall be directed to a civil officer of the United States au- 
thorized to enforce or assist in enforcing any law thereof or to a person so au- 
thorized by the President of the United States. It shall state the grounds or prob- 
able cause for its issuance and the names of the persons whose affidavits have been 
taken in support thereof. It shall command the officer to search forthwith the per- 
son or place named for the property speeified. The wmi’i’ant shall direct that it be 
served in the daytime, but if the affidavits are positive that the property is on the 
person or in the place to be searched, the warrant may direct that it be served 
at any time. It shall designate the district judge or the commissioner to whom 
it shall be returned. 

(d) Execution and return with inventory. The warrant may be executed and 
returned only within 10 days after its date. The officer taking property under the 
warrant shall give to the person from whom or from whose premises the property 
was taken a copy of the warrant and a receipt for the property taken or shall 
leave the copy and receipt at the place from which the property was taken. The re- 
turn shall be made promptly and shall be accompanied by a written inventory of 
any property taken. The inventory shall be made in the presence of the applicant 
for the warrant and the person from whose possession or premises the property 
was taken, if they ai’e present, or in the pi’esence of at least one credible person 
other than the applicant for the warrant or the person from whose possession or 
premises the property was taken, and shall be verified by the officer. The judge or 
commissioner shall upon request deliver a copy of the inventory to the person from 
whom or from whose premises the property was taken and to the applicant for the 
warrant. 

(e) I\IotIon for return of property and to suppress evidence. A person aggrieved 
by an unlawful search and seizure may move the district court for the district in 
which the property was seized for the return of the property and to suppress for 
use as evidence anything so obtained -on the ground that (1) the property was il- 
legally seized withcnit warrant, 'or' (2) the warrant is insufficient on its face, or {$) 
the property seized is not that described tn the warrant, or (4) there was not prob- 
able cause for believing the' -existence ''of 'the 'grounds on which the warrant was 
issued, or (5) the warrant was •.'illegally 'executed* The judge shall receive evidence, 
on any issue of fact necessary ■ to -'the decision ■ of the motion. If the motion' Is 
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granted tlie property sliall be restored unless otherwise^ subject to lawful detention, 
and it shall not be admissible in evidence at any hearing .or trial. The motion to 
suppress evidence may also be made in the district where the trial is to- be had. The 
motion shall be made before trial or hearing unless opportunity^ therefor did .not 
exist or the defendant was not aware of the grounds for the motion, but the court 
in its discretion may entertain the motion "at the trial or hearing. 

(f) Return of papers to clerk. The jadge or commissioner w%o has issued a 
search warrant shall attach to the warrant a copy of the return, .inventory and all 
other papers in connection therewith and shall hie them^ with- the clerk of -the dis- 
trict court for the district in which the property was seized. 

(g) Scope and definition. This rule does not modify any act, inconsistent with 
it, regulating search, seizure and the issuance and execution of search .warrants. In, 
circumstances f(»r which special provision is made. The term ^‘property^^^ is' used in 
this rule to iiicliide documents, books, papers and any other tangible objects. - - 

Rule 42. Criminal contempt. — (a) Summary ^disposition. A crimiiiar contempt 
may be punished summarily if the judge certifies^ that ^he saw or heard the conduct 
constituting ti'ie eontem]>t and that it was' committed in the actual presence of the 
court. The order of contempt shall recite the facts and shall be signed by the judge 
and entered of record. 

(b) Disposition upon notice and hearing. A criminal contempt except^ as pro- 
vided in subtlivlsion (a) of this rule shall be prosecuted on notice.. The notice shall 
state the time and place of hearing, allowing a reasonable^ time for the preparation 
of, the -dcifense, and ,shall state the essential facts constituting the cri.minal^ con- 
tempt charged and describe it as such. The notice shall be given orally by, the .judge 
in open court in the presence of the defendant or, on application of the United 
States attorney or of an attorney appointed by the court for that purpose, by an or- 
der to show cause or an order of arrest. The defendant is entitled to a trial by jury 
in any case i,n which an act of Congress so provides. He is entitled to admission to 
bail as provided in these rules. If the contempt charged Jnvolves disrespect To ^ or 
criticism of a judge, that judge is disqualified from presiding at the trial or hearing 
except wtli the ciefendanCs consent. Upon a verdict or finding of guilt the court shall 
enter an order fixing the punishment. 


X GENERAL- PEO¥ISIOHS 

Rule 43. Presence of the defendant.^ — ^The defendant shall be present at -the ar-, 
raignment, at evei'y stage of the trial including the impaneling of the jury and the 
return of the verdict, an<! at the imposition of sentence, except as otherwise provided 
by these rules. In prosecutions for offenses not punishable by death, the defendant’s 
voluntary absence after the trial has-been eommenced in his presence shall not 
prevent eontiiniing the trial to and including the -'return of the verdict. A corpo- 
ration may tippear !>y counsel for all purposes. In prosecutions ,for, offenses punish- 
able by fine or by Imprisonment for not more than one year or both, the court, with 
the written consent of the defendant, may pexmiit 'arraignment, plea, trial and im- 
position of sentence in the defendant’s absence. The defemlant’s presence is not re- 
fiulred at a redaction of sentence under Rule 35. 

Rule 44. Assignment of counsel. — If the defendant appears in court without coun- 
sel, the court shall advise him of his right to counsel and assign counsel to represent 
Mm at every stage of the proceeding unless he elects to proceed without counsel or 
is able to obtain counsel. 

Rule 45. Time. — (a) Computation. In computing any period of time the day of 
the act or event after wiiich the designated period of time begins to run is not tO' be 
included. The last day of the period so computed is to be included, unless it is a 
Sunday or legal holiday, In which event the period runs until the end of the next 
„„„d-ay-,„ which,,-, is ,ii,eitli,er a,- Sunday nor, a holiday. When -a period- of-,time, -prescribed , or 
allowed is less than 7 days, intermediate Sundays and holidays shall foe excluded in 
the computation. A half holiday shall be considered as other days and not as a holi- 
day. . • , 

(b) Enlargement. When an act is- required or allowed to be done at or within 
a specified time, the court for cause -shown .may at any time in its discretion (1) with 
or 'Without motion or notice,, order 'the period enlarged if application therefor is 
made before the expiration of the^ period originally prescribed or as extended by a 
■ previous order or (2) upon motion permit the act to be done after the expiration of 
specified period if the failure to act was the result of excusable neglect; but the 
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court may ii(3t enlarge the period for taking any action under 'Rules 3S, M and 35, 
except as otherwise provided in, those rules, or the period for taking an appeal, 

, ■ (c) Uiiaifected by expiration of term. The period of time provided for' the doing 
of any act oi* the taking of any proceeding is not affected or iiiiiited by, the expira- 
tion of a term of court. The expiration of a term of court in no way affects the 
pow'er of a, court to do, any act in a criminal proceeding*. 

(d) For motions; affidavits. A written motion, other than one which may .'be 
heard ex parte, and notice of the hearing thereof shall be served not later than ",.5 
days before' the time specined for the hearing unless a different period is fixed by 
rule or order of the court. For cause shown such an order iiiay,, be made on ex , 
parte application. When a motion ''is supported by affidavit, the affidavit shall' be 
served with 'the motion; and opposing affidavits may be served not less than, '1 day 
before the hearing unless the court permits them to be served at a later time. 

(e) Additional time after, service by mail. Whenever a «. party has the .right or 
is required to dO' .an act within' a prescribed period after the service of a notice or 
other paper upon him and the notice -or other paper is .served upon Mm .by;, mail, 3 
days shall be added to the prescidbed period. 

Rule 46. Bail. — (a) Right to bail.. (1) Before conviction. A person arrested for 
an offense not punishable by death shall be admitted to bail. A pei'son arrested for 
an offense punishable by death may be admitted to bail by any court or Judge au- 
thorized by law to do so in the exercise of discretion, giving due weight to the evi- 
dence and to the nature and circumstances of the oifense. 

(2) Upon review. Bail may be allowed pending appeal or certiorari only if it ap- 
pears that the case involves a substantial question which should be determined by 
the appellate court. Bail may be allowed by the trial Judge or by the appellate court 
or by any judge thereof or by the circuit Justice. The court or the Judge or justice 
allowing bail may at any time revoke the order admitting the defendant to bail. 

(b) Bail for witness. If it appears by affidavit that the testimony of a person is 

material in any criminal proceeding and if it is shown that it may become impracti- 
cable to secure his presence by subpoena, the court or commissioner may require 
him to give bail for his appearance as a witness, in an amount fixed by the court or 
commissioner. If the person fails to give bail the court or commissioner may com- 
mit him to the custody of the marshal pending final disposition of the proceeding 
in which the testimony is needed, may order his release if be has been detained for 
an unreasonable length of time and may modify at any time the requirement as 
to bail. ' ' ,■ , .* . .' 

(c) Amount. If the defendant is admitted to bail, the amount thereof shall be 
such as in the Judgment of the commissioner or court or Judge or Justice will in- 
sure the presence of the defendant, having regard to the nature and circumstances 
of the offense charged, the weight of the evidence against him, the financial ability 
of the defendant to give bail and the character of the defendant. 

(d) Form, and place of deposit. A person required or permitted to give bail 
shall execute a bond for his appearance. One or more sureties may be required, cash 
or bonds or notes of the United States may be accepted and in proper cases no se- 
curity need be required. Bail given originally on appeal shall be deposited in the 
registry of the district court from wffiich the appeal is taken. 

(e) Justfication of sureties. Every surety, except a corporate surety which is 
approved as provided by law, shall Justify by affidavit and may be required to de- 
scribe in the affidavit the property by which he proposes to Justify and the encum- 
brances thereon, the number and amount of other bonds and undertakings for bail 
entered into by him and remaining undischarged and all his other liabilities. No 
bond shall be approved unless the surety thereon appears to be qualified. 

(f) Forfeiture. (1) Declaration. If there is a breach of conditions of a bond» the 
district court shall declare a forfeiture of the bail. 

(2) Setting aside. The court may direct that a forfeiture be set aside, upon 

such conditions as the court may impose, if it appears that justice does not require 
the enforcement of 'the forfeiture. ^ 

(3) Enforcement. When a forfeiture has not been set aside, the court shall on 
motion enter a Judgment of default and execution may issue thereon. By entering 
into a bond the obligors submit to- the, -jurisdiction of the district court and irrev^ 
oeably appoint the clerk of the court as 'their'' agent upon whom any papers affecting 
their liability may be served. Their ■ liability may be enforced^ on motion without 
the necessity of an independent action. 'The motion and such notice of the motion m 
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the court prescribes may be served on the clerk of the, court, who. shall forthwith 
mail copies to the obligors to their last known addresses. ^ ^ 

C4) RciiiissioiL After entry o.f such judgment, the court , may ; remit ■ it m who,le 
in part under the conditions' applying to the setting aside of .forfeiture in para- 
graph C2) of this subdivision. 

ig) Exoneration, When the condition of the bond has been satisfied .or the for- 
feiture thereof has been set aside ■ or ■ remitted, the court shall exonerate . the 
obligors and release any bail. A surety may be exonerated by a, deposit of cash in 
the amount of the bond or by a timely surrender of the .defendant into custody. 

Rule 47, M.ot.ioE.s.— "An, application to the court, for an order shall be., by motion. 
A motion., other than one made during a trial or hearing .shall be in writing unless 
the court permits it to be made orally. It shall state the grounds upon which .it'is 
made and shall set forth the relief or order sought. It may be supported by affidavit. 

Rule 'dS, .Dismissal. — (a) By attorney for government. The Attorney General or 
the United States attorney may by leave of court file a dismissal of an indictment, 
information or complaint and the prosecution shall thereupon terminate. Such a dis- 
missal may not be filed during the trial without the consent of the defendant. 

(b) By court. If there is unnecessary delay in presenting the charge to a grand 
jury or ill filing an infoimation against a defendant who has been held to answer to 
the district court, or if there is unnecessary delay in bringing a defendant to trial, 
the court may dismiss the indictment, information or complaint. 

Rule 49. Service and filing of papers.^ — (a) Service; when required. Written 
motions other than those which are heard ex parte, wnitten notices, designations of 
record on appeal and similar papers shall he served upon the adverse parties. 

(b) Service; how made. Whenever under these rules or by an order of the 
court service is required or permitted to be made upon a party represented by an 
attorney, the service shall be made upon the attorney unless service upon the party 
himself is ordered by the court. Service upon the attorney or upon a party shall be 
made in the manner provided in civil actions. 

(c) Notice of orders. Immediately upon the entry of an order made on a wiit- 
ten motion subsequent to arraignment the clerk shall mail to each party affected 
thereby a notice thereof and shall make a note in the docket of the mailing. 

(d) Filing. Papers required to be served shall be filed with the court. Papers 
shall be filed in the manner provided in civil actions. 

,«i . 

Rule 50, Calendars. — The district " coux*ts ' may provide for placing criminal 
proceedings upon appropriate calendars. Preference shall be given to criminal pro- 
ceedings as far as practicable. 

Rule 51. Exceptions unnecessary. — Exceptions to rulings or orders of the comrt 
are unnecessary and for all purposes for which an exception has heretofore been 
necessary it is sufficient that a party, at- the time the ruling or order of the court 
is made or sought, makes known to the court the action which he desii'‘es the court 
to take or his objection to the action of the court and the grounds therefor; but if a 
party has no opportunity to object to a ruling or order, the absence of an objection 
does not thereafter prejudice him. 

Rule 52. Harniless error and plain error, — (a) Harmless error. Any error, de- 
fect, irregularity or variance which does not affect substantial rights shall be dis- 
regarded. 

'(b) '"' Plain error. ' Plain errors or defects affecting substantial rights may be no- 
ticed although they were not brought to the attention of the court. 

Rule 5S. Regulation of conduct in the court room. — ^The taking of photographs 
in the court room during the progress of judicial proceedings or radio broadcasting 
of judicial proceedings from the court room. shall not be permitted by the court. 

Rule 54. Application and exceptioii,-*"(a) Courts and commissioners* (1) Courts. 
These rules apply to all criminal proceedings- in United States district courts which 
Include the District Court for ’ the 'Territory "of Alaska, the District Court of the 
Tirgin Islands; in the United States .courts of appeals, and in the Supreme Court 
of the United States, The rules governing . proceedings after verdict or finding of 
guilt or plea of guilty apply In the -United States District Court for the District of 
the : Canal Zone* 
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(2) ^ Cojiimissioiiers., The ' rules ' applicable to ■ criminal proceedings before 
commissioners apply to similar proceedings before judges of the United States or of 
the District .of CoIiimbi,a. They do not apply to criminal proceedings before other, 
officers empowered to commit persons charged with offenses against the United 
States. 

(b) Pro€ee{::li,ngs, (1) Removed proceedings. These rules apply to criminal ,p,rose- 
e.iitions removed tx) the United States district coui*ts from state courts and govern 
all procedure after removal, except that ■ dismissal by the attorney for the pfoseeii- 
tioii shall be governed by state law. " 

(2) Offenses outside a district or state. These rules apply to proceedings, for of- 
fenses ■ committed upon the high seas or elsewhere out of the jurisdiction of any 
particular state or district, except that such proceedings may be had in any {l|,SOTCt 
authorized by Title 18, U, S. C., :§ 32S8. 

(3) Peace bonds. These rules do not alter the power of Judges of the United, 
States or of United States commissioners to hold to security of the' peace' and. for 
good behavior under, Title 18,1 U. S. C., § 3043, and under Revised Statutes' '§ 4069, 
50 U. S. C., § 2'3 [11 B\ C. A., Title 50, §23], but in such cases the procedure shall 
conform to these rules so far as they are applicable. 

(4) Trials before commissioners. These rules do not apply to proceedings be* 
fox*e United States commissioners and in the district courts under Title 18, U. S. C-, 
§§ 3401, 3402, relating to petty offenses on federal reservations. 

(5) Other proceedings. These rules are not applicable to extradition and ren- 
dition of fugitives; forfeiture of property for violation of a statute of the United 
States; or the collection of fines and penalties. They do not apply to proceedings 
under Title 18, U. S. C., chapter 403 — Juvenile Delinquency-so far^ as they are in- 
consistent with that chapter. They do not apply to summary trials for offenses 
against the navigation laws under Revised Statute §§ 4300-4305, 33 U. S. G., §§ 391- 
396 [10 F. C. A., Title 33, §§391 to 396], or to proceedings involving disputes be- 
tween seamen under Revised Statutes §§ 4079-4081, as amended, 22 U. S. C., §§ 256- 
258 [5 F. C. A., Title 22, §§256 to 258], or to proceedings for fishery offenses un- 
der the Act of June 28, 1937, c. 392, 50 Stat. 325-327, 16 U. S. C., §§ 772-7721 [5 F, 
C. A., Title 16, §§ 772 to 772i], or to proceedings against a witness in a foreign 
country under Title 28, U. S. C., §1784. 

(c) Application of terms. As used in these rules the term “State” includes Dis- 
trict of Columbia, territory and insular possession. “Law” includes statutes and 
judicial decisions. “Act of Congress” includes any act of Congress locally applicable 
to and in force in the District of Columbia, in a territory or in an insular possession. 
“District coiu't” includes all district courts named in subdivision (a), paragraph (1) 
of this rule. “Civil action” refers to a civil action in a district court. “Oath” includes 
affirmations. “Attorney for the government” means the attorney general, an au- 
thorized assistant of the attorney general, a United States attorney and an au- 
thorized assistant of a United States attorney. The words “demurrer,” “motion to 
quash,” “plea in abatement,” “plea in bar” and “special plea in bar,” or words to 
the same effect, in any act of Congress shall be construed to mean the motion 
raising a defense or objection provided in Rule 12. 

■Rule 55. Records. — The clerk of the district court and each United States com- 
missioner shall keep such records in criminal proceedings as the Director of the Ad- 
ministrative Office of the United States Courts, with the approval of the Judicial 
Conference of the United States, may prescribe. 

Rule 56. Courts and clerks. — The court of appeals and the district court shall 
lie deemed alwTiys open for the purpose of filing any proper paper, of issuing and 
returning process and of making motions and orders. The clerks office with the 
clerk or a deputy in attendance shall be open during business hours on all days 
except Sundays and legal holidays. 

Rule 57. Rules of court. — (a) Rules by district courts and courts of appeals. 
Rules made by district courts and courts of appeals for the conduct of criminal 
proceedings shall not be inconsistent with these rules. Copies of all rules made by 
a district coiii’t or by a coui't of appeals shall upon their promulgation be furnished 
to the Administrative Office of the United States Courts. The clerk of each court 
shall make appropriate arrangements,„subieet to the approval of the Director of 
the Administrative Office of the United ' States Courts, to the end that all rules made 
as provided herein he published promptly and that copies of them he available 
to the public, ' . 
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(b) Procedure not otherwise , specified. If no procedure is specifically .prescribed 
by rule, the court may proceed ' in. any ’lawful manner, not. inconsistent with, these, 
rules or with any applicable statute. 

Rule 58- Fo.rnis.— The forms contained in the Appendix, of Forms are illustrative 
and not maBd'atory. . 

Rule 59. Effective ciate.—These’ rules take effect on the day which is 3 months 
subsequent to the adjournment of the 'first regular , session of the 79,th Congress, but 
if that clay is prio.i* to September 1, 1945,. then they take effect, on , September 1, 
1945. They govern all criminal proceedings thereafter . commenced . and so far as, 
just and praeticahie all proceedings then pending. ' , , 

Note.— An order of December '27, 1948, amending rules 17, 41, 54, .,55, 56, and 57, 
was rcportetl to the first regular session of the 81st Congress on January S, '1949«. 
Paragraph 4 of the order provided, that the amendments .take .effect .o,n the,,day 
following the final adjournment of "the fi.rst regular session of the 81st Congress; 
however, in as much as the amendments do nothing more than change nomenclature 
and sulxstHiite proper references 'to conform to the new criminal and judiciaTcodes, 
it would appear that such changes became operative ' on ' September 1, 1948, :.the 
effective date of the revised Titles 18 -and -28 of the United .States Code.., 

.Mule 69, Title, — These rules , may 'be known and cited' as the Federal' Rules , of 
■Criminal Procedure. 





EULES OF PROCED'UEE AND PRACTICE FOR THE TRIAL OF 
CASES BEFORE COMMISSIONERS AND^ FOR TAKING AND' 
HEARING OF APPEALS TO THE DISTRICT COURTS OF .. 
THE UNITED STATES, PRESCRIBED PURSUANT- TO' 

THE ACT OF CONGRESS OF OCTOBER 9, 1940 ' ' , ' 

Adopted January 6, 1941 


Pursuant to the/ provisions of Section 2 of the 'Act of Congress, approved October 
9,, 1940, conferring jurisdiction upon certain United States Commissioners' to try 
petty offenses committed on Federal reservations, 

It is ordered on this sixth day of January, 1941, that the following rules be 
adopted as the Rules of Procedure and Practice for the Trial of Cases Before 
Gommissioners and for Taking and Heaidng of Appeals to the District Courts of the 
United States. 

It is further ordered that these rules shall be applicable to proceedings instituted 
on or after February 1, 1941, and to pending proceedings except to the extent that 
in the opinion of the Commissioner or the Court their application would not be 
feasible or would work injustice. 

Elite 1. Information and warrant.- — A warrant of arrest shall be issued only on 
an information, under oath, which shall set forth the day and place it was taken, 
the name of the informer, the name and title of the Commissioner, the name of the 
offender, the time the alleged offense was committed and the place where it was 
committed and a description of the alleged offense. 

If arrest is made on view, an information setting forth the same matters shall be 
made and filed before trial. 

Rule 2. Trial. — The date of trial shall be fixed at such a time as will afford the 
defendant a reasonable opportunity for preparation and for representation by 
counsel if desired. 

The trial shall be conducted as are trials of criminal cases in the District Court 
by a District judge in a criminal case where a jury is waived. 

Rule 3. Docket. — The Commissioners proceedings shall be entered in his docket, 
which shall show: (1) The defendants written consent to be tried before the 
Commissioner; (2) the date of the information and upon whose oath it was made; 
(3) the date of the issue and service of the warrant; (4) the defendants plea or 
pleas; (5) the names of the witnesses for the United States and for the defendant 
and a condensed summary of the testimony of each, and of any documentary evi- 
dence received; (6) the judgment and sentence of the Commissioner, 

Rule 4. Appeal.-—!. Motions subsequent to judgment of conviction shall not be 
entertained by the Commissioner. 

2. An appeal shall be taken within five days after entry of judgment of con- 
viction. An appeal shall be taken by filing with the Commissioner a notice in 
duplicate stating that the defendant appeals from the. judgment, and by serving 
a copy of the notice upon the United States Attorney. The notice of appeal shall 
set forth the title of the case, the names and addresses of the appellant and the 
appellants attorney, if any; a general statement of the nature of the offense; the 
date of the judgment; the sentence imposed and, if the appellant is in custody, 
the prison 'where he is confined. The notice shall also contain a succinct statement 
of the grounds of appeal w’hich shall serwe as the appellants assignments of error 
and shall follow substantially the form hereto annexed. [See Form *772A.] 

3. The Commissioner shall immediately , toward ,to the Clerk of the District 
Court the duplicate notice of appeal together- with a transci'ipt of his docket entries 
and copies of the information, the .warrant,'- the defendant's written consent to be 
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tried before the Gomiiussioner, and any order concerning:^ bail, pending appeal, cer- 
tified under !iis hand and seal. From the time of the filing of the Commissioners 
cej’iificate the District. Court shall have supervision and^ control of the proceedings 
on appeal and may at a.ny time, upon five days’ notice, entertain a niotioii to 
dismiss if. or Cor direetions .to the Commissioner or to vacate or |■nodIty any o:rde:r 
i>r tine ^ 'ommissionf'r in relationi to the .appeal, including' any o.rdcr for the granting 
o.f bail. 

4. All appoal rrt>ni a judgment of eonvictiou stays the ex('cidjoii ot the judgment 
unless I he defendant, pending his appeal, shall elect to ontm' npon the service of 
the sentence. 

5. The defendant shall not be admitted to bail pending appeal from a judgineiit 
of conviction save as .follows,: Bail may be granted by .the Commissioner or by the 
District Court or any judge thereof; but bail shall not be allowed pending appeal 
unless it appears that the appeal involves a substantial question which should be 
tletermined by the District Court. . 

6. The I'ecord on appeal sh.all consist of the '.matters certified by. the Commis- 
sioner pursuant to paragraph S, No bill of exceptions a'lid no assignments of error 
other than those^ set forth as ground for appeal shall be req'oired. The defendant 
shall not be entitled to a trial de novo in the District Court and the decision of the 
Commissioner upon questions of fact shall not be reexamined by the District Court. 
Only eri'ors of law apparent from the record as certified by the Commissioner shall 
he considei-ed by the court. 

Mule 5. New trial for afier-disetwered evidence. — Within sixty days after con- 
victioii a defendant may move for a new trial on the ground of after-discovered 
evidence. The motion shall bo in writing, addressed to the Commissioner and shall 
set forth lunier <.>ath the nature of the (tvidence and the ]*eason it was unavailable 
at the trial A copy of the motion shall i'orthwith be served upon the United States 
Attorney. The Commissioner shall transmit the motion together with a transcript 
of his docket entries i.o tlio District (hurt. That court shall hear the motion, and, 
if it deems a sufiicient showing has been made, may vacate the judgment of con- 
viction and direct the (commissioner to retry the case. 

Itule li District Court, rules, — The District Courts may, by order or standing 
rule, not inconsistent with these rules, regulate, the practice and procedure on 
appeals from convictions before a (r’ommissioner. • 
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As Adopted June 4, 1948 
Effective July 1, 1948 

GENERAL 

"Rule 

1. Name of Court 

2. Seal ' ' 

' S. ' Divisions of the Court : 

Sessions ■ : ■ ■ 

5. Quorum — Interlocutory Orders 

6. Clerk .... ..... 

7. Court Employees Not to Practice Law... 

8. Attorneys — Qualifications—Admission to Practice . 

9. Practice, Process, and Service ■ 

10. Time .... 

11. Opinions of the Court ... 

12. Entry of Orders , and Judgments ....... 

13. Rehearing ...... ... 

14. Death of a Party — Substitution 


PROCEEDINGS UNDER THE EMERGENCY PRICE CONTROL ACT OF 1942, 
AS AMENDED, AND T.HE ACT OF JUNE 23, 1945 

15. Complaints under Sec. 204 (a) or (e) — Petitions for Mandatory Relief under 
Section 203 (d) — Proceedings for Review of Subsidy Determinations under 

Sec. 2 of Act of June 23, 1945 — Filing and Docketing — Appearance.. 

10. B'orm and Contents of Complaint under Sec. 204 (a) or (e) or under Sec. 2 of 
Act , of June 23, 1945................. 

17. Form and Size of Papers Generally in All Cases — Number of Copies to be 

filed ..... 

18. Motion to Dismiss 

19. Petitions for Mandatory Relief under Sec. 203 (d) — Motions Generally — ObJec« 

tions or Answer Thereto — 

21. Answer' to Complaint under Sec. 204 (a) or (e) or under Sec. 2 of Act of June 

23, 1945 — Motion for Judgment on the Pleadings — ^Dismissal of Complaint 
under Sec. 204 (e) for Failure to Proceed.. — — .. — 

22. Amendment to Pleadings ...... — ... 

23* Introduction of Evidence by Leave of Court ........ 

24. Consolidating Similar Cases — ... ... 

25* Dismissal by Agreement.. — ... .... 

26. Briefs in Cases Brought under Sec, 204 (a) or (e) or Sec. 2 of Act of June_^ 

27. Hearing Calendar, — ... — — 

28. ’ Hearing ' 
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PROCEEDINGS UNDER HOUSING AND RENT ACT OP 1947, AS AMENDED 
Rule 

SO. Filing of Recommendations of Local Board and other Material 

31. Appearances — - — — — — — 

32* Introdnctiwi of Additional Evidence to Court-—^— — . — 

33. Motions for Summary Disapproval ■ — - 

34. Wltlidrawal of Recommendation in Whole or in Part — : 

35. Briefs : — ^ — - — - — — ~ 

36. Hearings — ^ — 

37. Orders Approving or Disapproving Recommendations,- — . — 

38. Pees and Costs,, — — . — — : ' — — • — 


GENERAL 

Mule 1. Name of Court.-— The court adopts ‘^United States E,mergency Court 
of Appeal as the title of the court. 

Rule 2. Seai--The seal shall contain the words “United States’^' on the -upper 
part of the outer edge; word “Emergency” in the center; and the words “Court of 
Appeals^* on the lower part of the outer edge, -running from left to right. 

Rule S. „Di visions ' of the Court. — (a) Creation of divisions. The chief judge 
may, from time to time, divide the court into, divisions of three or more ■ members. 

(b) Assignment of cases to divisions. Reassignment. Any complaint or other 
proceeding pending in the court or any motion, application, or suggestion made in 
conneetion with any pending complaint or other proceeding may be assigned by 
the chief judge to a division for hearing and determination, and may at any time 
before fimil determination thereof by such division be reassigned by the chief judge 
to another division or to the court for further hearing and determination. 

(e) Hearing and Determination by Divisions. Poiver to enter judgments and 
orders. A division to wliieh a complaint or other proceeding or a motion, appli- 
cation, or suggestion made in connection therewith is assigned by the chief judge 
shall hear and determine the matter so assigned to it, unless: the -matter' is subse- 
quently rc^assigned to another division or tO' the court, and may render any judg- 
ment or make any order therein which the -court would have been empowered to' 
make if the matter had not been assigned to a division. Every such judgment ren- 
,„ilered ,or order, made, by a division shall be rendered' as the judgment or made as the 
,„:,o,rder of the, court and shall be so entered by the 'derk. , , 

Rule 4. Sessions. — (a) Court Always Open. Place and time of sessions. The 
court shall have no stated terms but shall always be open for the transaction of 
business. The court or its divisions shall hold sessions in Washington in the Dis- 
trict of Columbia, or in other places designated by the chief judge, and at such 
times as may be fixed by the chief Judge from time to time. 

(b) Judges who shall preside,' At all sessions of the court and of its divisions 
the chief j«dgC3 shall preside if he is in attendance. In his absence the circuit judge 
senior in commission shall preside and if no circuit judge Is in attendance the district 
judge senior in commission shall preside. 

Rule 5. Quorum— Interlocutory Orders. — (a) Quorum. Two judges shall con- 
stitute a quonim of the court and of each division thereof. If a quorum does not 
attend at any place on any day appointed for holding a session of the court or of a 
division thereof at that place, the judge who does attend may adjourn the court or 
division from time to time, or, if no judge is present, the clerk or Ms deputy in 
attendance may adjourn the court or division from day to day, 

(b) Interlocutory orders. The chief judge or, in his absence from the District 
of Columbia, the .senior judge there present, in chambers may make all necessary 
orders of a purely procedural nature relating to an^r complaint or proceeding pend- 
ing in the court, preparatory to the hearing or decision thereof - 

' Rule 6. Clerk.-— (a) Office location— duties. The clerk shall maintain his office 
in Washington, in the District of Columbia,' His duties shall be such as are pre- 
, 'Scribed by these rules and by the court from' time to time. 
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, (b) ^Bond, The clerk shall give bond in such form and aiiioiint as, the court may 
determine to he satisfactory, for the faithful performance of his duties. ■ . 

(c) Shall attend sessions. The clerk' or his deputy shall attend in person the 
sessions of the court and of each division thereof. 

(d) , Office hours. The .clerk shall keep his office open for the transaction of 

business from 9 o'clock a.m. until 4 o^clock p.m. on, week days .not holidays, except 
that on Saturday it shall close at noon. ’ ■ 

(,e) Becords. ^ The files and records of the court shall be kept in the custody of 
the clerk,, and' original papers and documents shall not' be withcirawii from his cus- 
tody except upon order of the court or a judge' thereof, provided, however, that a 
copy of the .transcript on ffie may be delivered by the clerk to a party for use in 
preparing* briefs. 

, (f). Keeper of seal. The clerk shall be the keeper of the,,, seal, and shall apply 
the .same upon all process issued, from this. court; and .in the .authentication of all 
records of the proceedings of the court and the transcripts thereof,' and certificates 
proper to,' be issued' by him, the seal shall be applied by the clerk, as .the means 
of .proper authentication. 

(g) Deputy clerks. The court, may appoint one or more permanent deputy 
clerks and such temporary deputy clerks as may be needed from time to time to 
attend .particular sessions of the court or its divisions. Secretaries and law clerics 
of judges of the court may be designated tO' act as such temporary deputy clerks 
without additional compensation. Each permanent deputy clerk shall give bond in 
such form and amount as the court may determine to be satisfactory, for the faith- 
ful performance of the duties to be assigned to him from time to time by the clerk. 
The deputy clerks may sign the name of the clerk to any official act required by 
law or by the practice of the court to be performed by the clerk, and may au- 
thenticate said signature by affixing the seal of the court thereto when the impress 
of the seal is necessary to its authentication. In such case the signature shall be; 

..By; 

Deputy Clerk. 

(h) Fees tO' be paid prior fco ffling. The clerk shall not be required to file any 
paper or record in his office or docket any proceeding until payment of the required 
fee has been made. 

Rule. 7. : Court Employees Not to Practice Law. — No one employed .' in any" , 
capacity under this court shall engag'e in the practice of law w'hile continuing in 
such position; nor shall he after separating from that position practice as an at- 
torney in connection with any case pending in this court during his term of service^ 
or permit his name to appear on a brief filed in connection wth any such case. 

Rule 8. Attorneys. Qualifications— Admission to Practice. — ^Any person who Is 
a member in good standing of the bar of the Supreme Court of the United States, 
or of any circuit court of appeals of the United States, including the United States 
Court of Appeals for the District of Columbia, or of any district court of the 
United States, or of the highest appellate court of any State or Territory, shall be 
entitled, while he maintains such good standing, to practice before this court or 
any division thereof after filing written application with the clerk, accompanied by 
a certificate from the clerk of the proper court showing that the applicant possesses^ 
the foregoing qualifications, and, after approval of such application by the clerk, 
upon subscribing the oath (or affirmation) prescribed by Rule 2 of the Supreme 
Court of the United States. Application for admission to practice may be made by 
mail, A person who may not be eligible under the foregoing provisions, but who is 
appointed to represent a governmental officer or agency of the United States in 
proceedings under Section 204 or 205 of the Emergency Price Control Act of 1942, 
as amended, or a governmental officer or agency, a local advisory board in a 
defens e-i-ental area or a state in proceedings under Section 204 (e) (4) of the 
Housing and Rent Act of 1947, as amended, may appear in a representative 
capacity in any case in this court upon filing with .the clerk suitable written 
authority from such governmental officer or the Jiead of such ^ovemmentai agency 
of the United States for representation generally or In a particular ease or - eases^ 
or suitable written authority from such local board or the governor of such state 
for representation in a particular case or cases* , , - ’ k , ■ 
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Rule 9. Praetiee., Freeess aiici SerTice. — (a) Practice. Except as otherwise 
provided by law or by these rules the practice, shall conform to that prescribed by^ 
the Federal Rules of Cavil Procedure. . 

(b) . Process* Ail process of the court shall be in the name of .the President of 

the United .States, and shall contain the given names, as well as , the surnames, of 
the parties. , . , .* 

(c) Service. Service of all papers except the recommendation of the local 
board and other materials comprising the record in a case hied pursuant to Section 
204 (e) (4) of the Housing and Rent- Act of 1947, as amended,, shall be made by the 
clerk iiiiless the party fili'mr the same ..shall file therewith 'a written acknowledg- 
ment or acceptance of service thereof by the other party, s.howing the date of such 
acknowledgment or acceptance. Five copies of all such papers shall' be served, on 
any governmental oflicer or agency which is a party and^.one^copy of all such papers 
'{three copies if the paper is printed) on all other parties, including local advisory 
hoards in defense-rental areas and representatives of, states. .Upon the filing of a 
case pio’suant to Section 204 (e) (4). of 'the Housing and Rent Act of 1947,' as 
amended, the Housing Expediter shall serve the respondent local board with such 
portions of the record before the court as were added thereto by the ^Housing Ex- 
pediter after certification of the record to him by such .local board, i.ncluding any 
statement of information or evidence incorporated into the record by the Housing 
Expediter, and shall certify to the court that he has dojie so. Service by th,e cdeidi 
on a governmental officer or agency having an office in the District of Columbia 
shall be made by mailing the copies to the officer or agency at Washington in the 
District of Columbia. Sei'vice by the clerk on each other party shall be made by mail- 
ing the copy to Ins or its attoi ney of record or, if the party is not represented by an 
attorney, then to the party at his or its address shown on a pleading or other 
paper filed %vith the coiut, o!\ in the ease of a state to- the governor of the state. 
The clerk shall note on liis docket the names of the parties to whom he mails 
copies with date of mailing. (See also Rule 10 (b).) 

Rule 10. Time. — (a) Manner of computing. In computing any period of time 
prescribed or allowed by these rules, by order of court, or by any applicable statute, 
the day of the act, event, or default after which the designated period of time be- 
gins to run is not to he iiicluded. The last day of the period so computed is to be 
included, unless it is a Sunday or a legal holiday, in which event the period runs 
until the end of the next day which is neither a Sunday nor a holiday. When the 
period of time prescribed or allowed is less than 7 days, intermediate Sundays and 
holidays shall be excluded in the computation. A half holiday shall be considered as 
other days and not as a holiday. 

(b) Computation of time. When under these rules the time for doing an act 
is to run from the time of service of any pleading or paper, the time shall be 
computed; " 

(1) If served by the clerk by mailing, from the third day after the date of 
mailing as noted on his docket, 

(2) If service is acknowledged or accepted by a party, from the date of such 
acknowledgment or acceptance. 

(e) Enlargement, When by these rules or by order of this court an act is re- 
quired or allowed to he done at or within a specified time, the court or a judge 
thereof for cause shown may (except where the time is also fixed by statute), at 
any time In the discretion of the court or a judge thereof, (1) upon motion order 
the period enlarged if application therefor ' is made before the expiration of the 
'‘period originally prescribed or as extended by a previous order, or (2'| upon motion 
permit the act to be done after the expiration of the specified period where the 
failure to act was the result of excusable neglect. 

Rule II. Opinions of the Court.*— (a) Printed — rendered by filing with clerk. 
AH opinions of the court shall be printed,. unless otherwise ordered, under the super- 
vision of the fudge writing the opinion, and shall be rendered by being filed with the 
clerk. The clerk shall preserve the original opinions. 

(b) .Deposit for printing. On demand by, the clerk the complainant or peti- 
tioner, in a proceeding filed under' the Emergency Price Control Act of 1942, as 
amended, O'l* under Section 2 of the '■ Act of June 2S, 1945, shall, within 5 days 
thereof, deposit with the clerk a sum" estimated by him to cover the cost of 
printing the opinion, the unexpended balance' of such deposit to be refunded after 
final disposition of the case, ^ ' ' 
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^(c) , Recorded when boiind. ■ Opinions need not be copied by the clerk into the ' 
miniite book^ of , the , court, but he shall from time to time cause copies , of the 
opinions to be. bound in a substantial manner into volumes and when so- bound 
they shall be deemed to have been recorded. 

Rule 12. Entr}; of Orders and Judgments — All orders and Judgments, inter- 
locutory or final, shall be entered on the date such orders or judgments are filed 
with the clerk. 

. , Eule^ IS. , Rehearing. — Petitions for rehearing o-r modification of judgment shall • 
be made in writing and filed with the clerk of the court within 10 days after the 
judgment is entered. Each such petition will be acted upon by the court without 
§ oral argument, unless otherwise ordered, and will not be granted unless a judge 

who concurred in the judgment desires it, or the court so determines. 

• Rule 14. Beath of a Party — Substitution. — (a) Generally.^ Where, during the 

pendency of a case in this court, the complainant, not being a public officer, shall 
die, the representatives of such deceased- party may voluntarily enter their ap- 
pearances and on motion be admitted as parties. If such representatives shall not 
voluntarily become parties, then the respondent may suggest the death on the 
record, and proceedings shall be had as the court directs. 

^ (b) Public officer. Where a public officer, by or against whom a suit is brought, 
dies or ceases to hold the office while the suit is pending in this court, the matter 
of abatement and substitution is covered by Section'll of Act of Feb. 13, 1925, c. 
229 {43 Stat. 941), U. S. C., title 28, sec. 780. 

PROCEEDINGS UNDER THE EMERGENCY 
PRICE CONTROL ACT OP 

1942, AS AMENDED, AND THE ACT OP JUNE 23, 1945 

^ Rule 15. Complaints Under Section 204 (a) or (e) — ^Petitions for Mandatory Re- 
lief Under Section 203 (d)- — Proceedings for Review of Subsidy Determinations' 
Under Section 2 of Act of June 23, 1945 — Filing and Docketing — Appearance. — (a) 
Filing and docketing. Proceedings brought in the court to enjoin or set aside a 
regulation, order or price schedule under paragraph (a) or (e) of Section 204 of 
the Emergency Price Control Act of 1942, as amended, shall be begun by filing 
a complaint in the cleik^s office. Proceedings brought in the court to secure manda- 
tory relief under Section 203 (d) of the Emergency Price Control Act of 1942, as 
amended, shall be begun by filing a petition in the clerk’s office. Proceedings for re- 
view of subsidy determinations by the appropriate governmental officer or agency 
under Section 2 of the Act of June 23, 1945 (59 Stat, 261) and Directive No. 62 of 
the Economic Stabilization Director (10 F. R. 8242) shall be begun, within 30 days 
of the effective date, of such determination, by filing a complaint in the clerk’s 
office. Upon the filing of a complaint or petition and ten conformed copies thereof 
and the payment of the filing fee, the clerk shall enter the case upon the docket in 
his office and shall assign a file number to it. The file number shall be noted on 
docket and on the complaint or petition and all papers subsequently filed in the case, 

(b) Deposit for costs. The complaint or petitioner shall at the time of docket- 
ing the case make a deposit with the clerk of $35.00 on account of fees and costs to 
be incurred by him in this court, any unexpended amount to be returne<i to the 
party who deposited it after final disposition of the case. 

(c) Time for filing appearance. Counsel for the complainant or petitioner shall 
enter his appearance at or after the time that the complaint or petition is filed 

^ but before any further steps are taken by the complainant or petitioner in the case. 

Counsel for the respondent shall enter his appearance at or before the time of 
filing his answer or any preliminary motion in the case. 

* Rule 16, Form and Contents of Complaint Under Section 204 (a) or (e) or un- 

der Section 2 of Act of June 23, 1945. — (a) Form. The complaint shall contain a 
caption setting forth the name of the court; and the title of the case, giving the 
name of the complainant, versus the governmental officer or agency named as 
respondent, e. g. John Doe v. Tighe E. Woods, Housing Expediter, 

(b) Contents of complaints under Section 204 (a). Each complaint filed under 
Section 204 (a) of the Emei'geney, 'Price-' Control Act of 1942 shall specify in 
separate numbered paragraphs ”(1) the" name- 'and' -principal business address of the 
complainant; (2) the regulation,' order or price .schedule protested' and the effective 
date thereof; (3) the date on which tfie protest of such regulation, order, or price 
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schedule was filed with the appropriate governmental officer or agency: and; the^ date' 
and character of the disposition of such, protest , by' such officer or agency;.. (4) the 
manner in which the complainant has been aggrieved by the demal or partial denial, 
of his protest; (5) the objections asserted 'in the -protest against the regulatioHj 
order, or price schedule protested which are intended to be relied upon in support 
of the complaint, each objection being stated concisely in" a separate, numbered para- 
graph and the facts relied upon in support' of each objection being, briefly .set forth 
in the paragraph in which the objection is stated or in separate subnumbered para- 
graphs immediately following it; and (6) the nature of .the, relief requested.. -.'The 
complaint need not be verified but shall be 'signed by the complainant or .his ,' attor- 
ney of record in this court in his individual name. Following the signature ' an, ad- 
dress shall be stated at which papers may be served 'upo,n the complainant or Ms 
■^attorney. '.. ■ ' 

(c) Contents of complaint under Sectiop 204 (e). Each co.mplaint filed under 
Section 204 (e) of the Emergency Piice ..Control Act of '1942, as amended, shall 
specify in separate nuniber paragraphs (1) .the name and principal business - ad- 
dress of the complaimint; (2) the regulation, order or price schedule objected to 
and the eiTeetive date thereof; (3) the date on which leave was granted to file the 
eomplahd and the court granting the leave (true copies of the application for such 
leave and of the order of the court granting-it being annexed, to the ' complaint) ; 
(4) the manner in which the complainant is subject to the regulation, order, 
or price schedule complained of; (5) the objections with respect to which leave 
to file the complaint was granted which are intended to be relied upon in support 
of the complaint, each ol\iection being stated concisely in a separate^ numbered 
paragraph and the facts relied upon in support of each objection being briefly 
set forth in the paragraph in which the objection is stated or in separate sub- 
numbered paragraphs immediately following it; and (6) the nature of the relief 
requesf:e<L The complaint need not be verified hut shall be signed by the com- 
plainant or his attorney of record in this court in his individual name. Following 
the signature an address shall be stated at which papers may be served upon 
the complainant or his attorney, 

(d) Contends of complaint under section 2 of Act of June 23, 1945. Each 
complaint filed under Section 2 of the Act of June 23, 1945, shall specify in 
separate numbered paragraphs (1) the name and principal business address of the 
complainant; 12) the determination complained of and the effective date thereof; 
(3) the manner in which the complainant has been aggrieved by the deter- 
mination; (4) the objections which complainant intends to urge against the deter- 
mination, each objection being stated concisely in separate numbered parag'raplis and 
the faci.s relied upon in support of each objection being briefly set forth in the 
pai*agraph in which the objection is stated or - in a .separate submimfoered para- 
graph immedkitely following. The complaint need not be verified but shall be 
signed by the complainant or his attorney of record in this court in Ms individual 
name. Following the signature an address shall be stated at which papers may 
be served upon the complainant or Ms attorney.' 

Rule 17. Form mid Stxe of< Papers Generally in All Cases. Huiiiber of Copies 
to be Filed.— (a) Legibility. All pleadings, motions, briefs, and other papers 
filed in a case" shall be printed, typewritten, or prepared by means of a conven- 
tional duplicating process. 

(b) Caption, All papers filed in a case shall be captioned in the manner set 
forth In Rule 16(a). 

(e) Papers to be signed. Effect of signature. Every pleading or other paper 
filed in a case shall be signed by at least one attorney of record 'in Ms individual 
name whose address shall be stated, A party who is not represented by the 
attorney shall himself sign such papers and shall state his address. Pleadings 
need not be verified or accomjpanied by an. affidavit. The signature of an attorney 
constitutes a certificate by him that he has read the paper signed, that to the 
best of his knowledge, information, and belief there Is good ground to support 
it, and that it is not interposed for delay., '■ 

(d). Form of printed papers. Printed- papers shall be on opaque unglazed 
white paper,, of such foirn and - size that they ean be conveniently bound so as 
,to make an ordinary octavo volume, having pages 6 1/8 inches by 9 1/4 Inches 
and typed matter 4 1/6 inches by 7 1/6 Inches. They and all quotations con- 
tained therein and the matter appearing . on- the covers shall be printed In, dear 
type (never smaller than small pica'er 11' point type) adequately lea'dW* 
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(e) Form of. 'typewritten papers. Typewritten papers shall be' on one side ; 0 nly 
.of, opaque miglazed white paper ' (papers pre-pared by a duplicating process to be 
on standard .duplicating paper),, not larger than 8 .inches b.y 10%. inches, in. size, 
and shall .be bound nn the left 'margin. 'They 'shall be double-spaced .except for 
quotations, which niay.be single-spaced and indented. The clerk, shall refuse to 
file typewritten carbon copies -which are.. not clearly legible. 

(f) . Number of copies to be filed by complainant or petitioner.. 'The coinplainant 
or petitioner, shall file with the clerk' an original and at least 10. copies . of ..every 
pleading, .brief, ' or o.ther paper filed by him ‘ unless he shall file an.. acknowledg- 
ment^; or accexitance : of service of the same, in which, event only '5,., copies (in 
addition to the original) .need be filed. The copies before filing shall be'^eon- 
formed. to the original thereof. 

(g) Number of copies to be filed by respondent. The respondent shall fiie 
with the clerk an original and at least six copies of every pleading, brief, or other 
paper filed by him unless he shall file an acknowledgment or 'acceptance, of service 
of the same, in which event only five copies (in addition to the original) need be 
.filed. The copies'" before filing shall be conformed to the original thereof,.' 

(h) Number of copies of printed papers tO' be filed. If a pleading, brief or other 
paper is printed, at least 30 copies shall be filed with the clerk, instead of the 
number specified in paragraphs (f) and (g) of this rule. One of the printed copies 
shall bear the signature of the party filing same, or his counsel of record. 

Rule 18. Motion to Dismiss.- — Within 10 days after the service of the complaint 
the respondent may file a motion to dismiss the complaint or to strike any portion 
thereof. No objection shall be waived by the failure to file such a motion, but may 
be included in any answer filed under Rule 21. 

Rule 19. Petitions for mandatory relief under section 203(d). Motions gen- 
erally. Objections or Answer Thereto. — (a) Petitions under section 203(d) — Mo- 
tions — Form, All petitions for mandatory relief under Section 203(d) of the 
Emei'gency Price Control Act of 1942, as amended, and all motions shall briefly and 
clearly set forth the relief sought and the grounds upon which the petition or 
motion is based. They need not be verified but shall be signed by the petitioner 
or moving party or his attorney of record in this court in his individual name. 

(b) Objections or answer. Within 5 days after service of any petition or 

motion the other party may file objections in which shall be clearly set forth the 
reasons why the granting of the petition or motion is opposed, or may file an 
answer. ' ■ ■ 

(c) Briefs. No oral argument unless specially ordered. The petitioner or 
moving party may file a brief with his petition or motion and the other party 
may file an answering brief with his objections or answer. Such briefs shall 
conform as nearly as may be to the requirements of Rule 26. All petitions and 
motions shall be determined without oral argument unless otherwise ordered. 

Rule 20. Transcript — (a) Transcript of protest proceedings under section 204 
(a) — Certification and filing. A transcript of such portions of the proceedings 
in connection with the protest as are material under the complaint, including 
a statement setting forth so far as practicable the economic data and other facts 
of wliicli the respondent has taken official notice, shall be certified by the 
respondent and filed with the clerk as promptly as practicable and in no event 
later than 20 days after the service upon the respondent of a complaint filed 
under Section 204(a) of the Emergency Price Control Act of 1942; except, that 
if a motion to dismiss the compiaint or to strike any portion of it is filed by the 
respondent pursuant to Rule 18, the transcript may be filed not later than 15 
days after service upon the respondent of the order disposing of such motion. 

(b) Transcript of evidence taken by order of court under Section 204(a) or (e) 
— Certification and filing. If, pursuant to order of the court, as provided in 
Rule 23, evidence is presented to and received by the appropriate governmental 
officer or agency in a case under paragraph (a) or (e) of Section 204 of the 
Emergency Price Control Act of 1942,, as amended, a transcript or, if a transcript 
has previously been filed in the case, a supplemental transcript of such evidence 
and such other evidence as such officer. or agency shall have deemed necessary 
or proper to be received, together with any modification made in the regulation, 
order, or price schedule as a result thereof, and any statement or opinion of such 
officer or agency with respect thereto,' shall be certified by the respondent and 
filed with the clerk within 10 days after such evidence shall have been received 
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or modification shall have been made in the regulation, 'order or. price schedule, 
or statement or opinion shall have been issued, but in no event later than SO. days 
after such evidence ■ shall have , be.en received. 

(c) Transcript 'of proceedings . under, section 2 of Act of June 23, T945— Certifi- 
cation and filing. The respondent shall, within SO days, after service of a. com- 
plaint against a. determination wider Section 2 -of the Act of June 23, 1945, file with 
the clerk a certili.eci , transcidpt of tlie- proceedings before Mm which shall include 
the application upon which the determination was rendered, the evidence pre- 
sented in connection therewith, and the ' decision rendered thereon, including any 
statement or opinion of the respondent accompanying the decision and setting 
forth any fiiidings and determinations made by the respondent in connection there- 
with. 

(d) Ten copies to be filed. Unless otherwise ordered by the court, 10 clearly 
legible copies of such transcript and supplemental transcript, if any, shall be filed 
with tile clerk, and 3 copies thei*eof shall he served upon the complainant by the 
clerk as provided in Rule 9(c). 

(e) Correction. If anything material to either party is omitted from the tran- 
script or supplemental transcript of proceedings by error or accident or is mis- 
stated theireiii, the parties by stipulation, or this court, on a proper suggestion 
or of its own initiative, may direct that the omission or misstatement shall 
be corrected, and if neaessary that a supplemental transcript shall be certified 
and transmitted by' the .respondent. 

(I) Transcript need not be printed. It shall be unnecessary in this court to 
print the transcript of the proceedings filed by the respondent, 

(g) Transmittal of original papers— -Physical exhibits. Whenever the re- 
spondent is of opinion that original papers or exhibits should be inspected by 
the court or sent to the court in lieu of copies thereof in the transcript, he may 
make such order therefor and for the safekeeping, transportation, and return 
thereof as he deems proper. 

Rule 21. Answer to complaint under section 204(a) or (e) or under section 2 
of Act of June 23, 1945. Motion for judgment on the pleadings. Dismissal of 
complaint under Section 204(e) for failure to proceed. — (a) Answer. Time of 
filing. Contents. Within 20 days after service upon the respondent of a com- 
plaint filed under paragraph (a) or (e) of Section 204 of the Emergency Price 
Control Act of 1942, as amended, or under Section 2 of the Act of June 23, 1945, 
the respondent shall file an axisw'cr to the complaint; except that if a motion to 
dismiss the complaint or to strike any portion of it is filed by respondent 
pursuant to Rule 18, the answer may be filed not later than 15 days after service 
upon respondent of the order disposing of such motion. The answer may include 
objections which could have been raised by motion under Rule 18, and shall include 
admissions or denials of the facts alleged in the complaint and any new matter con- 
stituting a defense. If the respondent is writhout knowledge or information sufficient 
to form a belief as to the truth of an averment he shall so state and this shall have 
the effect of a denial. Pacts alleged in the complaint and not denied in the answer 
may be taken as admitted. 

(b) Motion for judgment on the pleadings. Time of filing. Within 10 days 
after service of the answer to a complaint filed under Section 204(e) of the 
Emergency Price Control Act of 1942, as amended, the complainant may file a 
motion for judgment on the pleadings. 

(c) Dismissal for failure to proceed after filing complaint under section 204(e). 
If the complainant, after the filing of a complaint under Section 204(e) and 
the filing of the answer thereto, does not file a motion for judgment on the 
■pleadings within the time provided by this rule, or an application for leave to 
introduce evidence within the time provided under Rule 23(a), and the respondent 
does not file m. application for leave to Introduce evidence, the complaint may 
be dismissed on the motion of the respondent or on the courts own initiative. 

Rule 22. Amendment to Ifieadsngs. — Pleadings may be amended before final 
judgment upon leave of court granted when justice so requires, provided that no 
complaint may be aineiKled to specify objections that' were not set forth by the 
complainant in his protest filed with the .appropriate governmental officer or 
agency or in his application for leave to file the complaint, as the case may be. 

Rule 23. Introduction of evidence by leave ■ of court — (a) Applications for 
leave to introduce evidence under Section 204(e).' Within 10 days after service 
■ of the answer to a complaint filed under .Section '204(6) of the Emergency Price 
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Control Act of 1942, as amended, the ..complainant may file an application for 
leave, to introduce evidence in support of the allegations of fact of the complaint 
which are denied by .the answer and the respondent may apply for leave to 
introduce, evidence, in support of any new matter constituting a defense set forth 
in the ^answer. , Such application shall contain an offer of proof with respect to 
the evidence sought to be introduced, setting forth the character and froan of 
such evidence and a summary of what' evidence would show if admitted. 

Within 5 days after service of an application for leave to inir<»diK:e evidetwe 
the other party may file objections thereto, which may include an admission in 
whole or in part of the truth of any of the evidence offered in the application 
and a motion to dismiss the complaint or for judgment on the pleadings on the 
ground that the evidence offered, even if true, would be insufficient to establish 
a right to relief or an affirmative defense, as the case may be. The application 
together with ^ any such objections, admissions, and motions shall be submitted 
to the court without oral argument unless otherwise directed by the court. A copy 
of the order disposing of the application shall be served by the clerk upon the 
parties as provided in Rule 9(c). 

(b) Application for leave to introduce additional evidence under Section 204(a) 
or (e) or Section 2 of Act of June 23, 1945. Within 10 days after service of the 
transcript in a case brought under paragraph (a) or (e) of Section 204 of the 
Emergency Price Control Act of 1942, as amended, or Section 2 of the Act of 
June 23, 1945, the complainant or the respondent may file an application for leave 
to introduce additional evidence. Such application shall contain (1) an offer of 
proof with respect to the additional evidence sought to be introduced, setting forth 
the character and form of such evidence and a summary of wffiat such evidence 
would show if admitted; (2) a statement showing either that such evidence was 
offered to the appropriate governmental officer or agency and not admitted (with 
appropriate references to the transcript), or that such evidence could not reasonably 
have been offered to such officer or agency or included by the respondent in the 
transcript; and (3) a statement showing that such evidence is necepaiy to a 
proper disposition of the case. Within 5 days after service of the application any 
party affected may file objections thereto. The application, together with any 
objections thereto, shall be submitted to the court without oral argument, unless 
otherwise directed by the court. A copy of the order disposing of the application 
shall be served by the clerk upon the parties as provided in Rule 9(c). 

(c) Manner of presenting evidence to governmental officer or agency. Whenever 

evidence is ordered to be presented to a govteimental officer or agency such 
officer or agency shall, unless the court in its order has done so, fix a time, and, 
if oral evidence is to be presented, a place, reasonably convenient to the com- 
plainant, for the presentation of such evidence. The presentation of such evi- 
dence and of such other evidence as such officer or agency deems iiecessary or 
proper to receive shall be commenced at the time and place so appointed unless 
an adjournment is granted by such officer or agency and shall be completed with 
all reasonable dispatch. Such officer or agency may regulate the proceedings for 
the receipt of evidence authorized to be presented to such officer or agency under 
this rule and may do all acts and take all measures necessary or proper for the 
efficient performance of the duties of such officer or agency under the order of the 
court authorizing the presentation of such evidence to such officer or agency. 
Such officer or agency rule upon the admissibility of evidence presented 

by the complainant unless otherwise directed by the order of the court. When 
the complainant so requests, such officer or agency shall make a record of the 
evidence offered and excluded in the same manner and subject to the same limita- 
tions as provided in Rule 43(c) of the Federal Rules of Civil Procedure for a 
court sitting without a jury. Such officer or agency may delegate the powers 
of such officer or agency under this parapraph to a presiding officer appointed 
by such officer or agency. If the complainant is aggrieved by the exclusion of evi- 
dence by such officer or agency, he may make application to the court for leave 
to introduce such evidence pursuant to and within the time limited by paragraph 
(b) of this rule. 

(d) Manner of presenting evidence to court. Whenever evidence shall be 

ordered presented directly to the coui-t the court will determine whether such 
evidence shall be taken in open court, -by deposition, ivritten interrogatories, or 
affidavits, . 
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Rule 24. Consdiiatmg . Similar Cases.— When , complaints ■ invoMiig ^common 
questions of law or fact are . peiidtiig, the court' on motion' or; of its own initiative 
may order all siicli cases consolidated for '■ hearing, and, may make,, such further 
orders concerning proceedings therein as may tend to, avoid unnecessary , costs ■ or 
delays. 

Rule 25, :Dlsm,i.ssal by agreement,— Whenever, after a case has .been docketed. in 
this court and prior to „the hearing thereof,, the ^ .complainant . or petitioner and 
respondent shall, by their attorneys of record,, sign ^ and hie with the clerk an 
agreement in writing directing the ease 'to' be 'dismissed, and' shall pay to the 
clerk any fees that may be due him, it shall he the duty of the clerk totenter 
such dismissal and to transmit forthwith a certified copy 'of the agreement to the 
respondent, but no process shall issue without an order of the court, 

■Rule 26. Briefs 'in. cases brought under Section 204(a) ,' or (e) or' Seetion ,2 of 
Act of June 23, 1945,— (a) Time of filing complainant’s brief. Except .as, pro- 
vided in subparagraphs 1 and 2 hereof,' 'the complainant ■ shall ".hie ' his .. brief in 
support of the complaint within 20 days after: service, upon him "of' the', transcript. 

(1) When application for leave to introduce additional evidence is filed pursuant 
to Rule 23 and the same is denied by the court, or when a suggestion .of' an 
omission from or misstatement in the transcript is. made pursuant to- Rule, 20 
and rejected by the court, complainant shall file his brief within 15 days after 
service of the ord'er of denial or rejection. 

(2) Wheir evidence is ordered to be taken pursuant to. Rule '23, or the tran- 
script is ordered to be corrected pursuant to Rule 20, the complainant shall file 
his brief within 15 days after service of the transcript or supplemental transcript 
containing such evidence or correction if such evidence is presented to a govern- 
mental ofilcer or agency or such correction is made by supplemental transcript, 
or within such time as the court may direct, if such evidence is presented to 
the court or such correction is made otherwise than by supplemental transcript. 

(8) When in a case brought under Section 204(e) of the Emergency Price 
Control Act of 1942, as amended, no application for leave to introduce evidence is 
filed by either party but a motion for judgment on the pleadings is filed by the 
eOmpIainant, he shall file his brief with the motion. 

(b) Contents of complainant’s brief. The complainant’s brief shall contain: 

(1) A table of contents and a table of citations, the latter alphabetically ar- 

■ 'ranged.' ^ ■ ■ 

(2) A statement of the case, %vhxch shall consist of a concise, chronological, 
nonargumentative statement, in narrative form, of all the facts -which should be 
known in order to determine the points in controversy. In the statement refer- 
ence shall be made to the pages of the transcript of the proceedings before the 
appropriate governmental of&eer or agency or of the evidence presented to such 
officer or agency or, to the court which are relied upon to support the facts 
'•■'Stated. 

(3) Preceding the argument, a concise summary of the argument, suitably 
paragraphed. 

Note. 

' The summary of the argument should be a succinct, but accurate and dear, 
picture of the argument actually made in the brief concerning the points in 
controversy. Because the summary of argument if properly prepared is most helpful 
to the court in following the oral argument and will often render unnecessary 
the making of inquiries by the court which consume time allowed for argument, 
counsel are urged to prepare the summary with great care. 

(4) An argument, which shall be divided, under appropriate headings distinc- 
tively arranged, into as many parts as there are points to be argxied. All cases shall 
be cited to the official reports, if any, and also to the National Reporter System, 
if reported therein. Statutes shall be cited to the volume and page of the statutes 
at large or other session laws, and also to an ofilcial or standard code, revision 
or compilation where they may be found. Citations to textbooks, treatises, and 
other publications shall include the edition and year of publication. 

fc) Time of filing respondent’s brief. The respondent shaE file Ms brief within 
20 days' after service upon him of the complainant’s brief. 

(d) Contents of respondent’s brief. The respondent’s brief shall contain: 

(1) A table of contents and a table- of, 'Citations, the latter alphabetically ar- 
ranged# 
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(2) A. couBterstateraent of the case conforming to the requirements, of para- 
graph '(b) „ ,(2) of .this rule, if he , disagrees with the statement of the complainant. 

(3) Preceding the argument, a concise summary of the argument, ■ suitably 
paragraphed. 

Note. 

' . The. summary ■ of the argument should be a succinct, but accurate and clear, 
picture of the argiinieiit actually made in the brief concerning the , points, in con- 
troversy, ..Because, the .summary of argument if properly pr.epared is most , helpful to ; 

, the court. yin,,., folio wing, the 'oral argument 'and will often render unnecessary the 
.maid 11 g of inquiries by the 'court which consume time allowed for argument, counsel J 
I , are urged to prepare the summary with great care, 

I- , (4) ■ An argument, which shall conform to the requirements of paragraph (b) 

y , (4) of this rule. ' ' 

(e) Complainant’s reply brief. The -complainant may file a reply brief within !' 
^ 10 days after the service upon him of the respondent’s brief. 

/ „ ,('f) Briefs shall be bound-length. All briefs shall be bound in suitable covers 

and ...shall, not exceed 50 pages in length except by special permission of the court; ^ ; 
but this limitation shall not apply to the table of contents and table of citations. 

(g) Objections not presented. Objections stated in the complaint but not J 
presented in the brief may be disregarded by the court. I 

; (h) Briefs after argimient. No brief or memorandum will be received, through 

the clerk or otherwise, after a case has been argued or submitted, except by leave : 
of court at the time of argument or on written motion filed with the clerk. ■ 

^ (!) Piling after time. No- brief shall be filed after the expiration of the time 

allowed, except by leave of court for extraordinary reasons shown. 


Rule 27, Hearing Calendar, — (a) Cases placed on calendar by clerk. After 
^ the expiration of the time for filing the main briefs of the parties, the case shall > 

be placed upon the hearing calendar by the clerk. ii 

(b) Requests for hearing at place other than Washington, The complainant, 

^ at the time of filing the complaint, or thereafter with leave of court, may file a 

urritten request for hearing at a place other than Washington, Copies of this j 

request shall be served upon the respondent by the clerk as provided in Rule 9. If ; 

the respondent desires that the hearing be held at some place other than the place i 
requested by the complainant, he shall file at the time he files the transcript a | 

written request to that effect which shall state the place preferred by him, A f 

copy of this request shall be served upon the complainant by the clerk. j 

(c) Place of hearing determined by chief judge. The chief judge will deter- i 

mine the place of hearing after considering any requests x>roperly filed in the ? 

case and wdth due regard to the other cases pending* in the court. 

(d) Notice to parties. After a case has been placed upon the hearing calendar ■ 

the clerk will, whenever possible not less than 10 days in advance, notify the 
parties of the time and place of hearing. 

Rule 28. Hearing. — (a)’ ' .Time allowed. At the hearing the complainant and !, 
the respondent shall each be allowed not more than 1 hour for oral argument, 
unless for good cause shown the court shall enlarge the time. The complainant 
shall be entitled to open and conclude the oral argument. 

(b) Number of counsel. , Not more than two counsel shall be heard for each r 
side, complainant and respondent, in the argument of the case, except by special i 
leave of the court, upon sufficient reason shown. 

(e) Submission on briefs. Any ease may be submitted on briefs, when reached '|’ 

in regular order, if counsel choose to submit it in that manner, j 

» , „ (d) - Failure of counsel to appear... When a case is, reached ..on,,, the,,,, .regular, 

I call, if briefs have been filed and no counsel appear to present oral argument, the |;; 

* case will be regarded as submitted on briefs. |: 

: (e) Failure of one party to appear. Where one party after filing brief fails ■ i 

to . appear when the ease is called for hearing, the court ^may hear argument on 1 . 

behalf of the party appearing and give judgment according to the right of the | 
case. Ii 

(f) When brief for complainant - only is'./ filed and no ^ counsel appears, . case 

submitted. When a case reached 'on '-the hearing- calendar, if a brief has been |' 
filed for complainant only and- no counsel appears to present ora! argument, 'the - |, 
case will be regarded as submitted. ■ 'fi 
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' is)' When case called: and no. brief filed' by -compiainaiit, case may be dismissed. 
Wlien a case is called for hearing and no brief has been' filed for the complainant, 
■the court at the instance of the respondent or on its own m,otion may '' have the 
complainant, called and the case dismissed. 

, Eule 2S. F'ees and costs.*— -(a) Table of fees. The following teble of fees (ap- 
proved by the Supreme Court) to be charged by the clerk of this court is hereby 


fixed and established,: 

1. Piling* a complaint or petition, and docketing a case (which shall also' ' , 

include the subsequent filing and indorsing of the transcript of' pro.-' 

ceedings) ' — ' $10.00 

2. Entering an appearance ' ■ , ' .25 

3. Filing a motion,' order, or other paper (including the required copies 

thereof) , — .25 

4. Filing required copies of each brief, for each party appearing ,6.00 

5. Transferring a case to the hearing 1.00 

6. Issiung a subpoena or other writ or process,....,™. : |0.50 

7. Entering a eontiiiiiance,...™,™:,..„„.-.™™_™™.™,-™ — — „ .25 

8. Entering a judgment,.-,' — , 1,00' 

9. Issuing a certified copy of judgment to the respondent governmental 

officer or agency on disposition of case~^~- — ■ — — — . 2.00 

10. Entering any rule, or making or copying any record or other paper 

for each 100 words : — , ' .20 

11. Making a transcript of record for use in the Supreme Court of the 

United States, 'for each 100 woi'ds ■ .20 

12. For comparing any transcript, copy of record, or other paper not made 

by the clerk, with the original thereof, for each folio of 100 words .06 

13. Every search of the records of the court — 1.00 

14. Affixing a certificate and a seal to any paper™-™.—..'™ 1.00 

16. Furnishing a typewritten or photostatic copy of any opinion of the 

court or any judge thereof certified under seal, for each 100 words 
(but not less than $1 and not to exceed $5 in the whole for any copy)- .20 

16. Furnishing a copy of a printed opinion of the court or any judge thereof, 

'. certified under seal — — - — 2.00 

17. For an admission to the bar and certificate under seal, including filing 

of application and preliminary certificate and administering oath-™.-. 3.00 


(b) No costs for or against governmental officer or agency. No costs shall 
be allovred in this court for or against a governmental officer or agency, nor shall 
a governmental officer or agency be required to pay or make deposit for any of 
the fees herein provided for. 

(e) Transcript to Supreme Court. In all cases removed to the Supreme Court 
by certiorari the fees of the clerk of this court shall be paid, before a transcript 
of the record shall be delivered. 


PROCEEDINGS UNDER HOUSING AND RENT ACT OF 1947, AS AMENDED 

Rule 30* Filing of Recommendation of I.iOcal Board and Other Material— (a) 
Filing and Docketing — .Notices, If the Housing Expediter does not approve a 
recommendation of a local advisory board in a defense-rental area as to a matter 
referred to In paragraph (A) or (B) of Section 204(e) (1) of the Housing and 
Rent Act of 1947, as amended, he shall within 36 days after the date of the 
receipt by him of the recommendation certify and file with the clerk of the court 
the recommendation, together with the record and statement of findings of the 
local advisory board, such statement as the Housing Expediter may desire to make 
as to Ms v!ew.s on the matter, and such supporting information as the Housing 
Expediter deems appropriate. Upon the filing of the recommendation and other 
material, the clerk shall enter the case upon the docket in his 'office and shall 
assign a file number to It.' The file number shall he noted on the docket and on 
the material filed by the Housing Expediter' 'and. .all papers subsequenHy filed in 
the case. The clerk of the court thereupon, ■ by mailing, shall serve appropriate 
notices upon the local board and the governor of, the state Involved of the filing 
of the transcript. 
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.(b) . Copies tO' be filed. , One clearly legible copy of such, recominendation : and | 

other material shall .be .filed with the clerk as provided in paragimph (a) of this i 

Three additio,rm! copies shall be filed, at the same time^ except that upon | 

certification by the Housing Expediter that a lesser .number of copies of any 

portion, of, the local board, proceedings have, been transmitted to Mm, the Housing 
Ex,ped.iter may file only such additional. . copies thereof as are available. It shall 
be unnecessary in ibi.s court to print- the recommendation, or other material filed 
by the Housing Expediter. 

(c) ^ Correction. anything material' tO' the local board or the- Housing 
Expediter is ^ omitted from the matter filed by the Housing Expediter by error or 
accident or is misstated therein, the parties by stipulation, or this court, on a 
proper suggestion or of its own initiative, may direct that the omission or mis- 
statement shall be corrected, and if necessary that supplementary material shall 
be certified and transmitted by the Housing Expediter. 

(d) ^ Transmittal of original pap'ers — Physical exhibits. Whenever the Housing 

, Expediter is of the opinion that original papers or exhibits should be inspected 

by the court or sent to the court in lieu of copies thereof, he may make such 
order therefor and for the safekeeping, transportation, and return thereof as he 
deems proper. 

Rule 31. Appearances. — Counsel for the Housing Expediter shall enter his 
appearance at the time of filing the recommendation of a local board. Counsel 
for the local board which made the recommendation shall enter Ms appearance 
in support of the recommendation within 10 days after the recommendation has 
been filed with the clerk. Counsel for the state involved in the proceeding shall 
enter his appearance within 10 days after the recommendation has been filed with 
the clerk and shall at the same time state whether approval or disapproval of the 
recommendation is I’equested by the state. 

Rule 32. Introduction of additional evidence to court. — ^Within 8 days after the 
Housing Expediter has filed with the court a recommendation of a local board 
accompanied by a statement of the Housing Expediter and supporting information 
deemed appropriate by him, the local board may file an application for leave to 
adduce additional evidence before the court in rebuttal to or explanation of such 
supporting information of the Housing Expediter. Such application shall contain 
an offer of proof with respect to the evidence sought to be adduced, setting forth 
the character and form of such evidence and a summary of what such evidence f 

would show if admitted. Upon the filing of such application, the court may, by !' 

order, authorize such additional evidence to be adduced. Such additional evidence 
shall be adduced in affidavit or other duly authenticated written form, unless \ 

the court specifically directs that it be adduced in open court, by depositions or i 

by written interrogatories. 

Rule 33. Motions for summary disapproval. — ^Within 5 days after the filing of 
the recommendation of the local board and other material with the court, the 
Housing Expediter may file a motion for summary disapproval of the recommenda- 
tion on the ground that the local board proceedings did not conform to paragraphs 
(A), (B), (C), or (D) of Section 204(e) (4) of the Housing and Rent Act of 1947, as 
amended. An answer to such motion may be filed by representatives of the local j 

board or the state or states involved not later than 8 days after the motion has ! 

been filed. The court may thereupon enter an order denying the motion or disap- 
proving the local board recommendation. i- 

Rule 34. Withdrawal of Recommendation in Whole or in Part, — At any time 
before hearing, as provideti in Rule 36 the local board may file with the court | 

^ a motion to withdraw its recommendation, in whole or in part, on the ground ! 

that the recommendation or any portion thereof was erroneous when made or is ■; 

believed to be erroneous on the basis of facts discovered after the proceedings i 

were had by the local board, or for other reasons set forth in such motion. Upon ’ 

f the filing of such a motion, the court may enter an order disapproving the | 

recommendation in whole or in part. j 

Rule 35. Briefs. — The Housing Expediter and the local board may file briefs i 

in support of their respective positions on or befoi'e the day of hearing, but shall 1 

not be required to do so unless specifically so directed by the court. Any 'state 
or states which shall have appeared in the proceeding may also file briefs in 
support of their respective positions' within the same period of time. The briefs ^ ] 
shall comply in form as nearly as reasonably may be to the requirements of Rule ’ | 
26 . ' 
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■■ Rale '36*' .-Heariiigs.— WitMii , 10 days 'after' the recommendatioB, of a local foo^ard 
lias been filed with the court, or as soon thereafter as .practicable,, the . chief Judge 
will determine the time and .place of : ■hearing,', unless' the . court directs' -that the 
pioccediiig be submitted for determination- on the record and 'briefs' without oral 
hearing. The time alimved for oral argument ahall not .exceed, 1' hour '■ for each 
party, iiiiicss for good cause shown the^. court 'shall enlarge the .time, and, .except 
by special leave of the court upon ■sufficient reason shown., not .'more' than two 
counsel shall be heard for each party. The Housing Expediter, shall be^ eiititied 
to open and conclude the oral argument. '. -The clerk ■will, whenever ■ .possible not 
less than 10 days in advance, notify the 'parties of 'the' time and place , of, hearing. ,■ 

Rule 37, Orders approving ,or disapproving recommendations.— An. order .appro v-' 
iiig or disapproving the recommendation of, the local board will be entered, .by .the 
court at or after the conclusion of the hearing, and. within the ' time ' .limited by 
Section 204(e) (4) of the Housing' and -Rent .Act ' of 1947, as amended. ...All orders, 
shall be deemed entered upon .filing' with the' clerk .of .the" court and" the clerk 
shall preserve the original orders.' 

Rule 38. Fees and Costs. — ^'No fees or costs shall be charged or ass,essed .in this 
court in proceedings under the Housing and Rent Act of 1947,'as amended. 
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ACCOUNTS, '■ ■ 

suit by Indian tribe ag'ainst United States for accounting, 910* 

ADMINISTRATOR OP VETERANS’ AFFAIRS, 
complaint against in mandamus, 119A* 

ADMIRALTY, 

pretrial procedure made applicable, p. 226. 

ADMISSIONS, 

See DEPOsmoN and Discoveey. 

AFFIDAVITS, 

defendant in military service, 1061. 
defendant not in military service, 1060. 

AFBMRMATIVE DEFENSES, 
motion to dismiss, 294. 
objections to, 295. 

voluntary dismissal, pleading as res Judicata, 260 A. 

AMENDED AND SUPPLEMENTAL PLEADINOS, 
supplemental complaint in creditor’s suit, 290. 
answer, res judicata, 391. 

AMENDMENT, , ' 

0, P. A, price regulation, petition for, 1041* 

ANSWERS, A 

See Motions. 

affirmative defenses, res Judicata, voluntary dismissals, 260 A. 
failure to Join indispensable party, 221. 
motion to dismiss affirmative defense, 294. 
objections to affirmative defense, 260 A. 

receiver in bankruptcy to petition of third-party claimant, 821A. 
supplemental answer to creditor’s suit pleading res judicata, 391, 
voluntary dismissal, pleading as defense, 260A. 

ANTIMONOPOLY LAWS, 

coniplaint for triple damages, 103A. 

APPEALS, 

criminal cases,' notice of appeal from United States Commissioner, 772A* 

Federal Power Commission, appeal from to Court of Appeals, petition, 1031. 

forma pauperis, 703 A. 

liability of surety, motion to enforce, 706A. 

motion to extend time for, 702. 

notice of proposed statement of evidence, 710A. 

record, order extending time to file transcript, 707A. -y ■ ■■. 

state court to Supreme Court, 

assignment of errors, 720A. 

order allowing appeal, 720B. 

order noting probable Jimsdiction, 720E* , , 

petition for allowance, '720, ■ .,v > 

2f?» 
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^APPEALS— Continued , 

state court to Supreme Court, 

, statement of points relied upon, 720D. 
stipulation of record to be included, 720 C. 

; 'stay 'of Judgment, 

motion for,^ 717. 
order granting stay, 718. 
time for taking, Supreme Court Eule S6, p. 223. 

United States Commissioner,' appeals from, procedure, Rule 4, pp. 263, 264. 
ARMED SERVICES, 

. See SOLBIEES’ AND BAILORS’ CiVIL RELIEF ACT. 

ARREST, , . 

warrant for, Issuance by United States Commissioner, Rule 1, p. 263. 

ATTORNEYS, ' 

defendant in military service, order appointing attorney for, 106S. 
defendant in, or possibly in, military service, request for'' appointment of 
attorney' to represent, 1061, 1062. 


B 

BAIL, 

application for pending certiorari, 781. 

order of Supreme Court granting, 782. 

BANKEUPTCY, 

answer by receiver to petition, alleging sole ownership of property, 821 A. 
discharge, review’ of order, motion for extension of time to file petition, 896, 
order of referee, petition for reviewr, 897, 

BILL ,0"F PARTICULARS, 

criminal actions, motion for, 745. 
criminal actions, order for, 745 A. 

BLOOD 'TEST, 

motion for to determine paternity, 471 A. 

"BLUE'''SKy LAW, " ■ ■ ■ 

complaint, class action, fraudulent sale of stock, 106C. 


BONDS, 


• See- Bail. 


supersedeas boml, Supreme Court Rule 36, p. 223. 


CERTIORARI, 



ball, application for pending certiorari, 781. 

order of Supreme Court granting, 782. 
criminal cases, 

petition for by defendant in Supreme Court, 780. 
petition for by United States In Supreme Court, 779. 
order allowing, 721D- 
order extending time to file petition, 721B. 
order staying mandate of state Supreme Court, 721. 
petition for writ, 721C. 
praecipe for record, 721A. 

CIVIL RELIEF ACT, 

See SoLi>ii»s’ anp Bailors’ Cwih Relief Axtt. 

CLAIMS, 

municipalities' claim against United States referred by Congress to Court of 
Claims for finding, petition for finding and reference back to Congress, 012. 
wai* claim refer retl by Congress; .to Gouii: 'of Claims, petition in Court of 
Claims, 911 . - 
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CLASS ACTIONS, 

beneficiary under trust suing on behalf of all, 105 A. 
fraudulent sale of stock, complaint by purchaser, 106C, 
motion to dismiss, 

general grounds alleged, 232. 
stockholder’s action, 233. 
motion to intervene as plaintiff, 358A. 
reissued patent, questioning validity, 105B. 
true class action, beneficiary under trust suing, 105 A. 

CLAYTON ACT, 

complaint for triple damages, 103 A. 

COMPLAINTS, 

class actions, 

beneficiary under trust suing for all, 105 A. 
fraudulent sale of stock, suit by purchaser, 105C. 
reissued patent, contesting validity, 105 B. 
spurious class actions, 105B, 105C, 
true class suit, 105A. 

Court of Claims, United States flooding lands, action for damages, 913. 
criminal case, complaint by United States, 725. 

Emergency Price Control Act, complaint for treble damages, 119. 
failure to obey order for more definite statement, 
motion to strike, 215. 
order to strike, 216. 

Fair Labor Standards Act, suit by employee to recover under law, 118. 

Federal Tort Claims Act, 96A, 96B. 

husband and wife suing for injuries to wife, 85B. 

Indian tribe suing United States for accounting, 910. 

insurance company again.st insured for declaratory judgment, fraud alleged, 

'■ -95A. . . ' 

interpleader by surety company of claimants under bond, 94A, 
joinder of claims, motion to sever, 343. 
judgment, action on, 84 A. 
libel, 105D. 

Longshoremen’s and Harbor Workers’ Compensation Act, 

employee seeking review of oi’der rejecting claim, 119B. 

employer seeking review of order awarding compensation to employee, 

■ ■ , 119C. 

mandamus for payment of judgment, 119A. 
motorist injuring pedestrian, damage action, 85 A. 
patent, action to compel issuance, 92A. 

price administrator, complaint for review of regulation or order, 1050. 
price schedule issued by price administrator, complaint for review, 1051. 
relief from judgment, 665. 
request for admission under Rule 36, 477. 

Selective Training and Seiwiee Act, 
restoration to former position, 1191). 

ship requisitioned by United States, complaint in (’ouri of Claims to r(K!Over 
value, 914. 

suit against United States in Court of Claims for loss of vessel under special 
act conferring jurisdiction, 909. 
supplemental complaint in creditor’s suit, 390. 

answer of res judicata, 391. 
third-party complaints, 
allegations, 305. 

damage action, impure food, 307. 

motion to amend to assert claim against third-party defendant, 308. 
personal injuries, faulty airplane parts, 306. 
triple ^ damages under antitrust .laws, 103 A., 

war claim, petition on claim referred to Court of Claims by Senate, OIL 'V' 
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CONGRESS, , * . 

reference of claims to Court of. Claims for finding of liability, petition for 
finding and reference back to Congress, 912. 
war, claim, reference of %var claim against United States to Court of Claims, 
petition on claim, 911. 

CONSOLID,AT,ION OP ACTIONS, 
motion for, 

Emergency Court of Appeals eases, 1053. 

.trial, of single determinative, issue common to ail actions, 552. 
order consolidating for trial of single issue, 553. 

COxNTEMPT,' 

criminal, conviction, petition for certiorari, 780. 

CONTRACTS, , , , , . 

. recpiisitioiiiiig of ship by United States action on claim in.' Court of Claims, 
.■A.."',' 914. . ' “ 

COPYRIGHTS, 

reference of case to master to ascertain damages for infringement, 6490. 
summary judgment for injunction, 649D. 

CORFORATIO.NS,' 

. stocldiolder^s class action, motion to dismiss, 233* 

..COSTS,'' 

Supreme Court, aniendment of Rule 32, p. 221. 

..COUNTERCLAIM, 

affirinative. defenses, 

reply, fraud, 299* 
reply, statute of limitations, 298. 
limiting service, motion and order, 34, 35. 

. ■ motion 'to . dismiss, 296. ■ 

. replyy .297.' ■ 

V. . .' Summary judgiiient of .dismissal, 649C.-. 

COURT OF APPEALS, 
criminal eases, 

petition by defendant for. issuance of writ of certiorari to, 780. 
petition by United States .for issuance of writ of ce.rtiorari to, 779, 
petition to review order of Federal Poorer Commission, 1031. 

COURT OF CLAIMS, 

damage action against United States for destroying property by raising 
water level, 913. 

Indian tribe, complaint against United States for an accounting, 910. 
loss of vessel, cargo and profits, petition to recover value under special act 
conferring jurisdiction, 909. 

petition for reference by Court of Claims against United States to Congress 
aftei* determining liability, 912. 

United States requisitioning of ship under construction, petition for value 
of property taken, 914* 

war claim, complaint on claim referred to court by Senate resolution, 911. 
CREDITOR'S SUIT, 

supplemental complaint, 390. . ^ 

CRIMINAL PROCEDURE,^ . _ ' , , , , 

appearance bond, 737. - ' , , 

bench warrant, violation of probation, 742. ' -A.-'/' ’ ■■ ■■ ■ 

bill of particulars, ■ ' ' ' .A/' , 7 . ; 

motion for, 745. , , ■■■ -, • --r. A ■ '' i7®A.7 

order for, 745 A. a i^fiAA* 
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CRIMINAL PROCEDURE-^Continued 
centioraiij 

application for bail x^ending, 781. 
order granting bail pending, . 782. 
petition of defendant for, 780. 
petition of goYernment for, 779. 
change of venue 

motion for, 749. 
order granting, 749A. 
commissioner, 

final commitment, 725D. 
notice of appeal from, to district court, 772A. 
summons, 725A. , - 
temporary commitment, 725C. 
warrant for arrest, 725B. 
complaint, 725. 

consent by defendant to proceedings in bis absence, 750. 
consent to trial before United States Commissioner, 750 A. 
deposition, 

motion by defendant to take, 752. 
motion by witness to have taken, 752G. 
motion to shorten or extend time for taking, 752D. 
notice of motion to take, 752 A. 
notice to take, 752C. 
order changing time of taking, 752E. 
order directing payment of expense, 752F. 
order granting leave to take, 752B, 
discharge, 774D. 

application of prisoner for, 774. 

notice to United States Attorney of application for, 774B. 
oath of prisoner for, 774A. 
preliminary order for poor convict, 774G. 
discovery and inspection, 

motion by defendant for, 753. 
order to permit, 754. 
forfeiture of bail, 

motion to remit, 775 A. 
motion to set aside, 775. 
indictment, 

defendant's motion to dismiss, 740. 
impersonation of federal officer, 733. 
internal revenue violation, 731. 
interstate transportation of stolen motor vehicle, 732. 
mail fraud, 729. 

motion to dismiss, objection to array of grand jury, 740A. 

murder, federal officer, 727. 

murder, on federal reservation, 728. 

obtaining* money by impersonating federal officei*, 734. 

order dismissing, 740B- 

presenting fi'audulent claim against United States, 735. 
receiving stolen motor vehicle, 732A. 
sabotage, 730. 

■' waiver of , 726. 

information, food and drug violation, 738. 

Judgment, 

acquittal, 764A. 
judgment and commitment, 769, 
judgment and commitment in petty offenses, 769A. 
motion in arrest, 770. 
order granting motion- In arrest, 771.' 

stipulation for less than twelve, 757# 
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(!lil'MINAIu PRCK:]F;f:)irRE— €or(tir( 

, motion, . ^ ^ 

Judgment of acquittaL motion for, 764, 
separate trial of offenses, motion for, 758. 
severance of defendants, motion for, 759. 
strike surplusage from indictment, 746. 
suspension of proceedings on ground of insanity, 747, 
withdrawal of plea of guilty, 755. 
new trial, 

' motion for, 766. 
newly discovered evidence, '767. 
order granting motion for, 768. 
notice of appeal, 777. 

return of seized property 'and sup'pression of evidence, 
motion for, 751B. , 
order for, 751C. 

rules of criminal procedure in district courts, pp. 224«*262. 

' , rales of practice before United States Commissioner, pp. 263, 264. 
search warrant, 

affidavit for, 751. ■ 

under Rule 41, 751A, 

. .sentence, 

motion to correct, 772. 
motion to reduce, 773. 

. statement of doc'ket entries, 778. 
stay of execution, 776. 
subpoenas, 

affidavit in support of motion for issiianee, 763A. 
commissioner's, 760C. 
duces tecum, 762. 

motion by indigent defendant for issuance, 763. 
motion to vacate, 762A. 
order directing issuance, 763B, 
praecipe for, not on behalf of United States, 760. 
praecipe for, on behalf of United States, 760A. 
witnesses, 760B. 
summons, 739. 
transfer of proceedings, 

defendant’s application for, 743. 
motion by one defendant, 744. 

. order for, 743A. ■ 
waiver of indictment, 726. 
waiver of trial in district where, pending, 748. 
warrant for arrest, 

accused persons, 736. 
witnesses, 761. ' 
warrant of removal, 

applicant for, 741. 

on complaint or information, 741B* 

on indictment, 741 A. 

GROSS-CLAIMS, 

limiting service, motion and order, 34, 35. 


D 

DAM, 

, United .States building , and , flooding* land, action for damages, in Comt of 
Claims, 913. 

DAMAGES, 

antitrust laws, complaint for triple damages, 103 A. 

new trial on issue of damages, 568A. 

reference to master of copyright case to determine amount, 649D. 

United States Hooding lands, action in Cowt of Claims for damages, 913. 
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:decl.araix:^ry JiJD 

eomplaint for by iBSurance company against insured on grcninci of fraud, 95 A. 

DE.FAULT .I'UDG,M,ENTS, 

Soldiers' and Sailors’ Civil Relief Act, 

failure to plead or defend on ground of being in miiita.ry service, 1064. 

motion to open, 1065. 

order opening judgment, 1066. 

DE,PEN,DANTS, 

See Parties TO Actions; Soldiers’ ANB Sailors^ Civil Relief Act. 
DEFENSES, 

failure to join indispensable party, 221. 
motion to dismiss affirmative .defense, 294. 
objection, to affirmative defense, 295. 
res jiidica'ta, pleading as affirmative defense, 260 A. 

DEPOSITION AND DISCOVERY, 

interrogatories to parties to action, 455 A, 
physical examination to discover paternity, 471 A, 
request for admissions, 477. 

motion for leave to serve, 480 A. 
objections, 485. 
reply, 484. 

DISCHARGE IN BANKRUPTCY, 

motion for extension of time in which to hie petition for review of order, 896. 
DISCOVERY, 

See Deposition and Discovery. 

... DISMISSAL, 

counterclaim, motion for, 296. 

countei'claim of third-party defendant, 649C. 

voluntary dismissal, pleading as affirmative defense, 26()A. 

DISTRICT COURTS, 

appeals to from United States Commissioner, notice, 772 A. 
rules of practice before United States Commissioner, power to adopt, Rule 
■6, p..'.264.. 

DOCKET, 

United States Commissioner, p. 263. 

DRAFT ACT, , 

habeas corpus, petition for by wife on her own behalf and on behalf of 
draftee husband, 799, „ 

traverse to return to writ of habeas corpus, 800. 


EMERGENCY COURT OF APPEALS, 

application for leave to introduce additional evidence, 1052. 

complaint to review regulation or order of Price Administrator, 1050. 

consolidation of actions, motion for, 1058. 

creation, pp. 199, 200, 

price schedule, complaint ' for , review, , 1051. , 

rules of court, pp. 265-27S. ■ ' ' ' 

EMERGENCY PRICE CONTROL - ACT, , ^ 

complaint by purchaser for 'treble damages, 119. ' 
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eminent: DOMAIN, 

action against Uniteci 'States in Court of Claims for flooding property by 
: raising water level, 913. 

sMp under construction, requisitioning by United States, complaint to recover 
. value in Court of Claims, 914. 

evidence; , : ■ 

Emergency Court of ■ Appeals, application to .introduce additional evidence, 
1052. 

EXECUTION, , ■ 

stay under Soldiers’ ' and Sailors’" ' Civil Belief Act, 1070. 
denial of stay, 1073. 

EXTENSION OF TIME, 

motion for' time in which tO' .flle petition for review of order of discharge, 896* 


FAIR LABOE STAND AIDS ACT, 

employee suing to recover under law, 118. 
motion to intervene as plaintiff, 358 A. 

FEDEEAL POWER COMMISSION, 
introductory note, p. 192. 

petition by state commission for flxing of rates under Natural Gas Act, 1030. 
petition for review of order by Court of Appeals, 1031. 

FE.DEEAL TORT CLAIMS ACT,. .■ 
complaint, 96A, 96B. 

FIREARMS ACT,,. 

reversal of conviction by Court of Appeals; petition for certiorari by United 
:■ ■ States, ,779. ■ 

fraud; ■ ■ 

pleading by way,, of reply, 299. ; 


■GAS,' 


G 

See 'NatotaIi Gas Am. 


H 

HABEAS CORPUS, 

motion to vacate, set aside, or correct sentence, 785A, 
order denying writ, 801. 

order discharging writ and remanding petitioner to custody, 802. 
petition for, selective service case, 799. 
traverse to return, selective service case, 800. 


HUSBAND AND WIFE, 

personal Injuries sustained by wife, Joint action by spouses, 85B. 

I 

INDIANS, 

.suit against United States for an aosounting,, 910. 

INFORMATION, ' , . 

flling with United States Commissioner, contents, Rule 1, p. 263. 

INJUNCTIONS, 
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INSURANCE, 

eompiaint for declaratory Judgment on policy allegedly obtained by fraud, 
.95A, , ■ 

INTERPLEADER, 

See Intervention; Paeties TO Actions. 
surety company denying liability and impleading claimants under bond, 94A, 

INTEBEOGATORIES, 

illustrative questions addressed to parties, 455 A. 

INTERSTATE COMMERCE, 

question as to employee being engaged in, separate trial of, 55BB. , 
INTERVENTION, , 

motion for leave to intervene as plaintiff in class action, 858A. 
subrogee filing motion for leave to intervene, 370. 


J 

JOINDER OP CAUSES, 
motion to sever, 34S. 

JUDGMENTS, 

complaint for relief, 665. 

complaint for relief in nature of mandamus for papiient, 119A. 
complaint in action on, 84A. 
costs, order refusing review, 689 A. 

default judgments, Soldiers^ and Sailors^ Civil Relief Act, 

failure to plead or defend on gi*ound of being in military service, 1064, 
motion to open, 1065. 
order opening, 1066. 

motion for notwithstanding verdict or new trial, 566A. 

order on motion, 570 A. 
motion for relief from, 663. 
order on motion, 664. 

motion for stay pending final disposition of case, 717. 

order granting stay, 718. 
motion to alter or amend, 660 A.- 
offer of, 603. ■ 

judgment on offer, 605. 
notice of acceptance, 604. 

stay of execution under Soldiers^ and Sailors* Civil Relief Act, 1070* 
denial of stay, 1071. 
summary .judgment, 649A-649F.. 

copyright infringement suit, 649D. 

dismissal of counterclaim of third-party defendant, 649C. 
order entering judgment, 649 A, 

partial judgment, cause retained for further proceedings on third-party 
complaint, 649 P. 

‘reservation for trial of issue as to amount, 649B. 


L 

LIBEL, 

complaint, lOSB* . 

LIMITATION OP ACTIONS, 

defend of pleaded, motion for separate trial of Issue, 568A* 
nkading by way of reply, 29S* 
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EMINENT DOMAIN, 

action against United States in Court of Claims for flooding property by 

, raising water , level, 913. ' ' / ■ . ' 

ship under construction, requisitioning by United States, complamt to recover 
. value in Court of Claims, 914. 

EVIDENCE, 

Emergency Court of Appeals, application to introduce additional evidence, 

, 1052. 

EXECUTION, , , ' ■ 

stay under Soldiers' and Bailors' Civil Relief Act, 1070. 
denial of stay, 1071., 

EXTENSION, OF . TIME, 

motion for time in which to file petition for review of order of discharge, 896® 


F 

FAIE LABOR STANDARDS ACT, 

employee suing to recover under law, 118. 
motion to intervene as plaintiff, 358A, 

FEBEEAL POWER COMMISSION, 
introductory note, p. 192. 

petition by state commission for fixing of rates under Natural Gas Act, 1030. 
petition for review of order by Court of Appeals, 1031. 

FEDERAL TORT CLAIMS ACT, 
complaint, 96A, 96B. 

EIREARMS,ACT, 

reversal of conviction by Couif of Appeals, petition for certiorari by United 
■ States, 779.^' ' 

FBAUD,;:' 

,. p.iead,ing by way . of , reply, 299. ' ■ 


^^GAS,: 


G 

See NATcmn'GAS -A ct. 


HABEAS CORPUS, 

motion to vacate, set aside, or correct sentence, 7S5A. 
order denying writ, 801. 

order discharging writ and remanding petitioner to custody, 802. 
petition for, selective service; case, 799. 
traverse to return, selective' service 'ease, 800. 

HUSBAND AND WIFE, 

personal injuries sustained by wife, joint action by spouses, 85B. 


INDIANS, , 

suit against United States for; an accounting, 910. 

INFORMATION, 

filing with United States Commissioner, contents, Rule 1, p. 263. 
INJUNCTIONS.' 
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INSURANCE, 

complaint for declaratory judgment on. policy allegedly obtained by. fraud, 
95A. 

INTERPLEADER, 

See Inteevention; Parties TO Actions. 
surety company denying liability and impleading claimants under bond, 94A. 

INTERROGATORIES, ... 

illustrative questions addressed to parties, 455A. 

INTERSTATE COMMERCE, • 

question as to employee being engaged in, separate trial of, 553B. 

INTERVENTION, 

motion for leave to intervene as plaintiff in class action, 358A.: 
subrogee fliing motion for leave to intervene, 370. 


JOINDER OP CAUSES, 
motion to sever, 343. 

JUDGMENTS, 

complaint for relief, 665, 

complaint for relief in nature of mandamus for payment, 119A. 

complaint in action on, 84A. 

costs, order refusing review, 639 A. ' ■ 

default judgments, Soldiers* and Sailors* Civil Relief Act, 

failure to plead or defend on ground of being in military service, 1064, 
motion to open, 1065. 
order opening, 1066. 

motion for notwithstanding verdict or new trial, 566A. 

order on motion, 570 A. 
motion for relief from, 663. 
order on motion, 664. 

motion for stay pending final disposition of case, 717, 
order granting stay, 718. 
motion to alter or amend, 660 A. 
offer, of, 603. ‘ , 

judgment on offer, 605. 
notice of acceptance, 604. 

stay of execution under Soldiers* and Sailors* Civil Relief Act, 1070. 

denial of stay, 1071, 
summary judgment, 649A-649F. 

copyright infringement suit, 649D. 

dismissal of counterclaim of third-party defendant, 649C. 
order entering judgment, 649 A* 

partial judgment, cause retained for further proceedings on third-party 
complaint, 649 F. 

reservation for trial of issue as to amount, 649B. 


L 

LIBEL, 

complaint, i05D* 

LIMITATION OP ACTIONS, 

defense of pleaded, motion for separate trial of Issue, 558A. 
fileadine* bv wav of reply. MB. : ■ 
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LONGSHOREMEN’S A.ND HARBOR WORKERS^ COMPENSATION ' ACT, 
eomplai/iit by employee to^ review order "rejecting claim, 119B. 
complaint by employer to review order awarding compensation, 119C. 


MANI)AM;US, . . ■ ■ ■ 

complaint to compel issuance of patent, 02 A. 

■ complaint to mandamus payment of judgment, 110 A. 

MASTER , AND . SERVANT, 

employee siiliigv wider Wage and Hour Law, 118. 

MASTERS, ' 

reference of copyright case for ascertainment of damages for 'infringement, 
649D.' 


MILITARY SERVICE, 

See ScvLMERs’ and Saha'vrs' Civil Relief Act. 

MOTIONS, 

alter or amend jiuignient, 660 A. 
appeal, 

enfolding liability of surety, 706 A. 
extending time, 702. 
forma pauperis, 70il A. 

application for leave to inti’oduce additional evidence In Emergency Court 
of Appeals, 1052. 

class action, motion to intervene, 358A. 
consolidation of actions for trial of single issue, 552. 
order, 553, 

consolidation of actions in Emergency Court of Appeals, 1053. 
counterclaim, motion to dismiss, 296. 

default judgment, Soldiers’ and Sailors’ Civil Relief Act, motion to open, 1065. 
defendant in, or possilly in, military ser\dce, request for appointment of 
... attorney. tovrepresent, 1061, 1062, 

defendant moving to compel bringing in of additional plaintiff, 342. 
defendant moving to .strike for failure to make more definite statement, 215. 
ex parte order granting leave to bring in third party, motion to vacate, SOSA, 
extension of time in which to file petition for review of order of discharge 
896.' ■ 

joinder of claims, motion to sever, 34»3, ■ ■■ ■ _ 

judgment notwithstanding %^erdiet or new trial,’ 566A. 

: vv: order, on motion, 570A. 

leave to amend complaint to bring in third-party defendant, 308, 
leave to serve reque.st for admissions, 480A. 
inotion to dismiss class action, genei*al grounds alleged, 232. 
stockholders’ action, 233. 

new trial, motion for, newly-discovered evidence, 658 A. 
physidal examination to determine ' paternity, 471 A. 
pleadings and replies, limiting service, numerous defendants, 34. 

order limiting .service, 35. 
quash or modify sub|)oena duces tecum, notice, 556. 
relief from jwlgment, 663. 
order on motion, 664. 

request for admission or denial, motion to suppress, 485. 
separate trial of Issues, 553A-553C. 
stay of judgment pending him! disposition of ease, 717. 
stay of proceeding, Soldiers’ and Sailors’ Civil Relief Act, 
attorney or soldier hling motion, 1067. 
third person filing motion on behalf ■ of soldier,, 1068. 
subr«>gee to intervene, 370. 

MOTOR VEHICLES, 

■ ' |»destnan injured, damage action^ eompiamt/S5A, 

'' L wife, personal injuries, Joint action by husband and wife, complaint, 85B. 
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MUNICIPALITIES, 

claim against United States referred to Court of Claims foi- finding of lia- 
bility, petition for finding and reference back to Congress, 912. 

N 

NATURAL GAS ACT, ' 

petition by state commission to Federal Power Commission to fix ratesj lOSO, 
NEGLIGENCE, 

motorist, complaint against for personal injuries sustained, by pedestrian, 
85A. 

wife, personal injuries, joint action by husband and wife, 85B. 

.NEWLY-DISCOVERED EVIDENCE, ' 

new trial before United States Commissioner, Rule 5, p. 264. 

NEW TRIAL, MOTION FOR, 

newly-discovered evidence, 658 A. 

United States Commissioner, newly-discovered evidence, Rule 5, p. 264, 
NOTICE, 

acceptance of ofi-er of judgment, 604. 
appeal from United vStates Commissioner, 772A. 
motion to quash or modify subpoena duces tecum, 556. 
proposed statement of evidence, 710A. 
voluntary dismissal of action, 528. 


OBJECTIONS, 

affirmative defense, objection by plaintiff, 2U5. 

OFFER OF JUDGMENT, 
form, 603. 

judgment on offer, 605. 
notice of acceptance, 604. 


0. P. A., 


See Emergency Court of Appeals. 


additional evidence, application by complainant to introduce in Emergency 
Court of Appeals, 1052. 

complaint for treble damages under Emergency Price Contx-ol Act, 119. 
complaint to review regulation or order of Price Administrator, 1050, 
consolidation of actions, motion for in Emergency Court of Appeals, 10.53. 
Emergency Court of Appeals created, introductory note, p. 199, 
introductory note, p. 199. 

price regulation, petition for amendment, 1041. 
price schedule, complaint for review, 1051, 
protest against price regulation, 1040. 
rules of Emergency Court of Appeals, pp. 265-277. 

ORDERS, 

bail, Supreme Court granting pending certiorari, 781. 
consolidation of actions for trial of single issue common to ail, 563. 
default judgment, Soldiers* and Sailors* Civil Relief Act, 1064, 
opening of default judgment, 1066. 

defendant in military service, appointment of attorney to represent, 1063. 
denial of new trial on condition of remittitur, 568B. 

Federal Power Commission, petition to modify or set aside order of, 1631. 
granting preliminary injunctiop, 146A. 
limiting service of pleadings, 35, 

motion for judgment notwithstanding verdict or new trial, order on, 570A. 
motion to vacate, ex parte' order granting leave to bring in third party, SOSA. 
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ORDEES— CoBtiiiiaed 

' , new. trial, . granting on part o£ issii.es,'568A. 

' . price, administrator .issuing, complaint: for reinew, 1050. ■ 

' referee in baiikruptcs^ orders of, petition 'for review, 897. 
relieving, party from Judgment, 664. 

Soldiers Valid Sailors’ Civil Relief Act, ' 

'. denial of .stay of execution, 1071. 

'. granting stay of execution, 1070. 
stay of Judgment, ,718. ^ ^ . 

stay of proceedings under Soldiers^' and Sailors’ Civil Relief Act, 1069. 
striking pleading for failure to obey order for more definite statement, 216. 
summary Judgment, orders on .motions for, 649A-649F.. , , 


PARENT AND CHILD, ■ 

motion for blood test to determine paternity, 471 A. 

PARTIES TO ACTIONS, 

See Soldiers’ and Sailors’ Civil Relief Act. 
failure to .join indispensable party, 221. 
in:t.errogatorie.s, 455 A. 
intervention,. 

m..otion to intervene as plaintiff, 368A. 
subrogee moving to intervene, 370. 
motion by defendant to bring in additional plaintiff, 342. 
motion to amend complaint to bring in tbird-party defendant, 308. 
motion to limit service on defendants of pleadings and replies, 34. 
order ii nil ting service, ' 35. ' . ■ 

motion to vacate ex "parte orcler granting leave to bring in third party,. 303 A. 
third-party complainte, 

damage action against cannery, impure foods, 307. 
personal injuries, damage action against manufacturer of airplane 
■parts, 306. 

retention on docket for further proceedings on order for partial sum- 
..inary Judgment, 649F. .. ■ , ^ 

third-party defendants, summai'y judgment dismissing counterclaim, 649C. 

PATENTS, 

class action, complaint alleging invalidity of reissued patent, 105B. 
complaint in action to compel issuance, 92A. 


PETITIONS, 

See Complaints. 

certiorari, petition by defendant foi* in Supreme Court, 780. 
certiorari, petition by Dnited. States for in Supreme Court, 779. 

Court of Claims, petition for finding of liability and reference to Congress, 
912. 

Federal Power Commission, 

• application for review of order by Circuit Court of Appeals, 1081. 
petition to fix rates undex’ Natural Gas Act, 1030. 
habeas corpus, selective service ease, 799. 

0. F. A. price regulation, petition to amend, 1041. 
orders of referee in bankruptcy, petition' for review, 897. 


, PHYSICAL EXAMINATION, 

See Depositiok.and Discovery. 

'PLAl'NTIFFS. ' 
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References are to Forms 

PLEADINGS, 

See Answebs; Complaints; Coijntebclaim ; Motions; Eeply. 
liiiiitiiig service, ntniieroiis 'defendants, 
motion, 34. 
order, 35. 

protest against 0. P. A. price reg’ulation, 1040. 

PRELIMINARY INJUNCTION, 
order granting, MBA. 

PRETRIAL PROCEDURE, 

made applicable to admiralty proceedings, p. 226. 

PRICE FIXING, 

complaint for review of 0. P. A. price schedule, 1051. 

PRICE REGULATIONS, 

amendment of 0. P. A. regulation, petition for, 1041. 
protest against 0. P. A. regulation, 1040. 

PROCESS, 

motion to limit service of pleadings, numerous defendants, 34. 
order limiting, 35. 

PROTEST, 

price regulation of 0. P. A,, protest against, 1040. ' 

PUBLIC UTILITIES, 

petition to Federal Power Commission to hx rates under Natural Gas Act, 1030. 

E 

RAILROAD EMPLOYEES^ LIABILITY ACT, 

question of whether employee engaged in interstate commerce, separate trial 
of issue, 553B. 

RECEIVERS, 

bankruptcy, answer to petition of third-party claimant, 821A. 

REFEREE IN BANKRUPTCY, 

orders of, petition for review, 897. 

REGULATIONS, 

Price Administrator issuing, complaint for review, 1050. 

RELEASE, 

defense of, motion for separate trial of issue, 553C. 

RELIEF ACT, 

See Soldiers' and Sailors' Civil Relief Act. 

BELIEF FROM JUDGMENT, 

motion for and order, 663, 064. 

REMITTITUR, 

denial of new trial on condition of remittitur, 668B. 

REPLY, 

counterclaims, 297. 
fraud, pleading, 299. 

refusal to admit or deny, grounds, 485 . . 

statute of limitations, pleading, 298*' ' 

traverse to return to writ ^ of habeas 'corpus, 860. / 

REQUEST FOR ADMISSIONS, ‘ ■- 

See DiFOsmoH and Discovery. ■ .'\.y ■ / ■ , 
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RES JUDICATA, 

pleading as affirmative defense, -260 A. . . 
pleading’ in ans%ver to supplemental eoinpiaint, 391. 

REVIEW, 

See Appeals; Gertiorabi. 

RULES IN CRIMINAL CASES, 
text of rules, pp. 224-262. 

RULES OF CIVIL PROCEDURE, DISTRICT COURTS, 
umendrnents to rules, pp. 224-2'43. 

RULES OF EMERGENCY COURT OF APPEALS, 
text of rales, pp. 265-277. ■, 

RULES OF PRACTICE BEFORE UNITED STATES COMMISSIONER, ' 
appeals to District Court, procedure, Rule 4, p. 268. 
application of rules, p. 263. 

■ . ..bail pending appeal, Rule 4, p. 268. 

. conduct of trial, Rule 2, p. 268. 
date of trial, Rule 2, p. 268, 

District Courts, power to make rules. Rule 6, p. 264. 
docket kept,, entries, contents, Rule 3, p. 268. , 
information, filing, contents, Rule .1, p. 263. 

new trial, newly-discovered evidence, ' application for, time limit, Rule 5, 
p. 264. 

record on appeal, Rule 5, p. 264. 

stay of judgment pending appeal, Rule 4, pp. 268. 

warrants for arrest, issuance, conditions, Rule 1, p. 268. 

IIIJLES OF SUPREME COURT, 

appeals, time for taking, Rule 36, p. 228. 
attorney. s and counselors, Rule 2, p. 221. 
certiorari, Rule' 88, p. 228. 
costs, amendment, Rule 82, p. 221. 

jurisdictioiiai statements, amendment, Rule 12, p, 221. 

.rehearings, Rule 38, 222. 

state criminal cases, appeal or certiorai-i, Rule 3814, p. 223. 

.. supersedeas bo.nd, Rule 36, p. 228. 

■ B . . 

SELECTIVE SERVICE ACT, 

complaint for restoration to former position, 119D. 

habeas corpus, petition for by wife on her own behalf and on behalf of 
draftee husband, 799. 

traverse to return to writ of habeas corpus, BOO. 

SEPARATE TRIAL, 

consolidation of actions for trial of single issue common to all, 
motion for, 552. 
order consolidating, 558, 
issues, separate trial of, motions for 558A-55SC, 

SEVERANCE, 

joint claims, motion to sever, 848.' 

SHARES OF STOCK, 

fi'audulent sale, complaint by purchaser, class action, 106C1 

SHERMAN ACT, 

complaint for triple damages, 108A. 
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SOLDIERS’ AND SAILORS’ CIVIL RELIEF ACT, '. 

affidavit alleging defendant in military service, 1061. 
affidavit alleging’ defendant not in military service, 1060. ■ 
affidavit by plaintiff alleging- inabilit.v to determine whether defendant in 
military service, 1062. 
attorney for defendant, 

application for appointment, 1061, 1062. 
order appointing, 1063. 
default judgments, 

i failure to plead or defend on ground of being in military service, 1064. 

motion to open, 1065. 
order opening*, 1066. 
introductory note, p. 205, 
stay of execution, ■ 

order denying, 1071. 
order granting, 1070. 
stay of proceedings, motion for, 

attorney or soldier filing in person, 1067. 
order granting, 1069. 

third person filing on behalf of soldier, 1068. 

STAY OF EXECUTION, 

order denying, Soldiers’ and Sailof s’ Civil Relief Act, 1071. 
order granting, Soldiers’ and Sailors’ Civil Relief Act, 1070. 

STAY OF JUDGMENT, 
motion for, 717. 
order granting stay, 718. 

STAY OF PROCEEDINGS, 

Soldiers’ and Sailors’ Civil Relief Act, 

attorney or soldier filing motion for, 1067. 
order granting stay, 1069. 

third person filing motion on behalf of soldier, 1068. 

SUBROGATION, 

motion to bring in insurance carrier as plaintiff, 342. 
subrogee moving to intervene as plaintiff, 370. 

SUMMARY JUDGMENTS, ■■ 

orders on motions for, 649A-649F. 

SUPERSEDEAS, • 

bond, Supreme Court Rule 36, p, 223. 

supplemental' COMPLAINT, 

See AmbnD'HO - AND Supplemental ' Pleabings, 

SUPREME COURT, ' 

bail, application for pending certiorari, 781. 

order granting, 782. 
criminal cases, 

» certiorari, petition for by defendant, 780. 

certiorari, petition for by United States, 779. 
rules of court, amendments, pp. 221-223. 

I,,. SURETY AND GUARANTY COMPANIES, 

interpleader by company of claimants under bond, 94A,. 

T - 

THIRD-PARTY CLAIMANT, ; L; ' 

.answer of .receiver .in, bankruptcy, ^lA. , ,, 

See iNTmFLEABm; iNTEnVENTIOKr’PABTfES TO ACTIONS. 
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United States Commissioner^ 

appeal from, Enle 4, p. 263. 

newly-discovered evidence, application for new trial, Rule 5, p. 264. 

TOETS, 

. See Nessmcsencr' 

, TRAVERSE, 

return to writ of habeas corpus, 800. 

TRIALS, 

consolidation of actions, 
motion for, 552. ■ 
order, 553. 

new trial, granting on part of issues, 568 A. 
notice of voluntary dismissal, 528. 

production of documents, notice of motion to quash or modify subpoena, 566. 

: separate trial of issues, motions for, 553A~553G. 
defense of release, 553C. 

question as to' whether injured employee engaged in interstate com- 
merce, 553B. 

statute of limitations pleaded, 553 A. 
stipulation of dismissal, 529. 

United States Commissioner, trials before, rules governing, pp. 263, 264. 

TRIFLE DAMAGES, 

complaint for under antitrust laws, 103A. 
complaint under Emergency Price Control Act, 119. 

''TRUSTEES, , ■ ■ ■ ■ ■ 

class action by beneficiary under trust, 105A. 


UNITED STATES, ‘ . 

See Federal Power Commission. 

claim against by municipality, reference by Congress to Court of Claims for 
finding of liability, petition for finding and reference back to Congress, 912. 
damage action against in Court of Claims for flooding lands by raising 
. ■ ■ 'Water level, 913. 

. ■ Indian' tribe .suing United States for - an accounting, 910. ■ 
requisitioning ship under construction, petition in Court of Claims for value 
of property taken, 914. 

suit against in Court of Claims for loss of vessel, special act conferring 
jurisdiction, 909. 

war claim, suit against United States on claim referred to Court of Claims 
by Senate, 911. 

UNITED STATES COMMISSIONER, 
notice of appeal from, 772A. 


VERDICT, 

motion for judgment notwithstanding, 666A. 

order on motion for judgment notwithstanding verdict or for new trial, 
670A. 

order overruling motion for new trial on condition of remittitur, 668B. 
setting aside and granting new trial on part of issues, 668A. 


W 


WAGE AND HOUR LAW, 

• '■ employee suing to recover minimum wage and overtime, 118. 
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WAR CLAIMS, 

complaint against United States on claim referred to Court of. Claims by 
Senate' resolution, 011. 

WATERCRAFT, 

requisition by United States complaint in Court of Claims to recover value 
of property, 914. 

suit against United States for loss of vessel under special act conferring 
jurisdiction, 909.' 

WORKMEN'S COMPENSATION, 

, Longshoremen’s and Harbor Workers’ Compensation Act, 

complaint by employer for review of order awarding compensation 
to employee, 119C. 

employee seeking review of order rejecting claim, 119B'* 


5999 

tisiise. ' 



